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P-RROCEEDI-NGS
(9:45 a.m)

MS. PETERS: Good norning. W' re going
to start our second day of hearings here at Stanford
University Law School. Yesterday | made an opening
statenent. | will not repeat it. It is outside for
t hose who are not aware of it.

This nmorning we have several w tnesses
fromthe Business Software Alliance. W have Pau
Hughes of Adobe Systens, |ncorporated, and then we
have Emery Sinon representing DSA.

W were supposed to have Steve Metalitz
representing a wi de range of copyright owners. He
is stuck in Chicago because of bad weather. He may
be getting on a plane and may be able to join us
this afternoon, but we're not sure about that. And
that may cause adjustnent of the starting tine this
afternoon. We'll know by the end of this norning
what we'll be doing. Also with us is Frederick
Wi ngarten, representing the Anerican Library
Associ ati on.

So we will start with Business Software
Al'liance, and between the two of you, you decide

who's going first. Paul? Ckay.
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MR. HUGHES: Good norning. M nane is
Paul Hughes, and |I'm Public Policy Advisor at Adobe
Systens. On behalf of Adobe, | would like to
express ny appreciation for the opportunity to
appear before you today at this inportant rul emaking
hearing required by the Digital M| ennium Copyri ght
Act .

Before turning to certain specific
i ssues raised by this rul emaki ng proceeding, | would
like to talk about the critical inportance of
Section 1201 of the DMCA and Section 1201(a)(1) (A,
specifically, to software conpanies |ike Adobe which
confront a serious and pervasive piracy problem
The anticircunmvention rules enacted by the Congress
in the DMCA are the results of a deliberate and
consi dered response by the Congress to two facts:
di ssem nation of works in digital form poses very
real piracy threats to copyright holders; and the
use of technol ogical neasures to thwart such piracy
is needed to ensure the availability of legitinmate
copyri ght ed works.

Let me tell you a little bit about
Adobe. Qur chairnen, John Warnock and Chuck
Geschke, founded the conpany in 1982 with a very

nodest busi ness plan. They envi sioned enpl oyi ng
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around 40 people in what was effectively a copy
shop, doing typesetting based on their Adobe
Post Scri pt printer |anguage.

Unfortunately, they failed in that
busi ness plan but instead | aunched Adobe Post Scri pt
and PageMaker and went on to |aunch the desktop
publ i shing revolution. Today Adobe offers software
for web, print and nultinmedia publishing. 1It's
graphi c design, imaging, dynam c media and ot her
software tools enable custoners to create and
deliver visually-rich content across all nedia.

We are now the third | argest personal
conput er software conmpany in the United States, with
annual revenues of a hair over a billion dollars.
And it's obviously no exaggeration to say we
woul dn't exist -- in our current form at |east --
were it not for the very strong intellectual
property laws in the United States that have
protected the creative work of all of us who work at
Adobe.

Sof tware has the dubi ous distinction of
bei ng both the copyrighted work distributed
exclusively in digital formto which technol ogi cal

protection nmeasures were applied and al so being the
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first type of copyrighted work to be exposed to
massi ve digital piracy.

The markets for software are changi ng
rapidly. Wth the establishnment of the Internet as
a maj or avenue for distributing software products,
we see both a major business opportunity and a maj or
potential threat.

First, 1'd like to talk about the
opportunity presented by the Internet. It provides
t remendous prospects for all types of products and
services to be provided and distributed nore
qui ckly, nmore efficiently and nore cost-effectively
worl dwi de. Forrester Research estimates that annual
e-conmer ce sal es just anobng busi nesses total ed $100
billion last year and will reach $1.33 trillion
wor | dwi de by 2003.

Technol ogy products and, obviously,
software in particular are |eading the way in online
di stribution and are obvi ous candi dates for such
distribution. [1DC, one of the major research firns
in the informati on technol ogy sector, predicts that
t he worl dwi de market for electronic commerce in
software reached $3.5 billion last year and wil |
grow to $32.9 billion by 2003, as nobre busi nesses

and consuners becone fam liar with shopping on the
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Net. According to sone estimates, as nuch as 70
percent of software will be sold online by 2005. So
that's the good news.

Now, the threat. Unfortunately, I|ike
other crimnals, Internet pirates are ingenious and
adaptive, constantly finding new ways to adapt for
illicit purposes the very technol ogy that has nade
e- comrer ce possi bl e.

To give you a sobering exanple, if you
search on the Internet today, you will find over 2
mllion web pages offering links to or otherw se
tal king about "warez," the Internet slang word for
illegal copies of software.

Thi s rough indicator of the problem has
i ncreased substantially over the past three years,
from 100, 000 web page hits two years ago to 900, 000
| ast year, and to over 2 mllion today. Virtually
every software product now avail abl e on the market
can be | ocated on one of these sites, including al
Adobe products.

| ndeed, the Business Software Alliance
estimates that, of business software in use today
wor |l dwi de, fully 37 percent of it is pirated. And

that figure doesn't include consuner software,
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ganes, things |ike that, for which the piracy rate
frankly, | believe, is probably far higher.

To protect ourselves against pirates,
the software industry has used a variety of
technol ogi cal protection nmeasures. Oten, these
measures require a person | oading a conputer program
on their systemto enter a passcode or serial nunber
as part of the installation process. |If the wong
code is entered the software cannot be installed or
accessed.

More recently, the industry has used a
vari ety of encryption technologies. For exanple, to
access certain antivirus products purchased online
and downl oaded, the recipient needs a decryption key
which is sent by separate e-nail.

As the mar ket pl ace for conputer prograns
has devel oped, it has al so becone the practice of
nost devel opers of business software products to
|icense their works to their custonmers. This has
proved to be a nost efficient nmeans of making these
wor ks avail abl e to both vendors and consuners.

A business or other user will often
receive a single copy of the work, and the license
wi |l authorize the use of that product by a

speci fied nunber of persons. This practice, often
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referred to as "site licensing,” is now an industry
standard. And to ensure that only authorized
persons use the software, |oading a specific copy of
the work in a computer often requires the
application of a serial nunber, password or access
code to ensure that the person is legally entitled
to access and use the software.

O course, hackers have adapted. Today
hacker sites offer serial nunbers, access codes and
sof tware program "patches" that bypass or circunvent
encryption or other technical protections that the
copyright owner nmay have enployed. Using a popul ar

search engi ne again, and searching this time for the

word "crackz" -- always with that great "z" -- we
recently found over one mllion web pages which nake
avai |l abl e such patches, many of which are
specifically designed to defeat technol ogical
protection measures.

To give just one exanple, an
enterprising hacker has witten a small utility
program cal |l ed "The Adobe Serial Number Generator,"”
that unfortunately does exactly what it's nane

suggests. It will generate usable -- but illicit --

pirate serial nunbers that enable access to our
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products and updaters by those who do not have
legitimate |icensed copies of our prograns.

The maki ng, distribution, and use of
this pirate serial nunber generator is anal ogous to
selling burglar tools or unauthorized satellite tv
descranblers. The latter two categories of devices
are illegal under state and federal |aws and
Congress intended to do the sanme thing with
copyright circunmvention devices -- make them
illegal.

From our industry's perspective,
1201(a) (1) (A) is an indispensable |egal tool needed
to prevent piracy and distribution of these illegal
access codes and patches designed to defeat
t echnol ogi cal protection nmeasures.

We believe that it is self-evident that
t he Congress recogni zed the critical nature of this
cause of action. That is why it is part of the |aw,
and why this Adm nistration pushed hard for the
anticircunvi sion provisions of the WPO Copyri ght
Treaty that the DMCA inplenents. The fact that
Congress saw fit to establish this rul emaki ng cannot
be treated as an opportunity to overrule the will of

t he Congress. The consequences for Adobe, and for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

11

the software industry as a whole, would be
di sastrous.

The vast majority of the comments
submi tted suggest that the anticircunvention cause
of action as a whole should be suspended. W,
obvi ously, strongly disagree. 1In addition, such an
action is not within the scope of this rul emaking,
and I'Il have nore on that in just a nonent.

A great nmany ot her subm ssions argue
that non-infringing uses of works, such as those
contenpl at ed under the fair use provisions of the
Copyri ght Act, sonehow trunp the copyright hol ders
right to license and enjoy their property interest.

Again, that issue is not the subject of
t hi s rul emaki ng, but nuch has been made of the
supposed danger, such as the devel opnent of pay-per-
use busi ness nodel s which may develop if this cause
of action goes into effect.

The argunent that possible non-

i nfringing uses of works deserve a higher |evel of
consideration than the copyright owners' interests
has been the subject of nuch attention recently,
including recent litigation. W believe these

argunents to be ill-founded.
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For exanple, in the recent UMG

Recordings, Inc. v. MP3. Com MP3.Com made this very

argunent, and the judge had no troubl e disposing of
the argunent. He wote:

"Finally, regarding Defendant's
purported reliance on other factors (analyzing the
four fair-use factors set out in Section 107), this
essentially reduces the claimthat M. MP3. com
provi des a useful service to consuners... Copyright,
however, is not designed to afford consuners
protection, or convenience, but rather, to protect
t he copyright hol ders' property interests.

Mor eover, as a practical matter,
Plaintiffs have indicated no objection in principle
to licensing their recordings to conpanies |ike
MP3. com they sinply want to make sure they get the
renmuneration the |law reserves for them as hol ders of
copyrights in creative works.

Stripped to its essence, Defendant's
"consumer protection” argunment anounts to nothing
nore than a bald claimthat Defendant shoul d be able
to m sappropriate Plaintiff's property sinply
because there is a consumer demand for it. This

hardly appeals to the conscience of equity."
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As Judge Rakoff makes clear, the goal of
the Copyright Act is, in part, to enabl e copyright
owners to license their works for a fee. There is
not hi ng wong or inappropriate about this. The fact
that access control technologies facilitate such
forms of comercialization of works is not only
consistent with the intent of the Copyright Act
generally, but the specific intent of Congress in
enacting Section 1201(a)(1)(A).

Turning to specifics, the goals of this
proceeding are clearly spelled out in the statute
and relevant legislative history. Those who assert
that the effective date of the Section 1201(a) (1) (A
prohi bition should be further delayed shoul der an
extraordinarily high burden of persuasion. They
nmust denonstrate -- and |I'm quoting here -- "through
hi ghly specific, strong and persuasive" evidence --
and now |"mnot quoting -- a likelihood that, over
the next three years, the net inpact of outlaw ng
theft of passwords, unauthorized decryption or
descranbling, and simlar acts of circunvention wll
be to harm substantially the ability to nake
| i censed, permtted or other non-infringing uses of
specifically defined "classes"” of copyrighted

mat eri al s.
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The argunents present in the subm ssions
and the oral testinmony nake a nunber of argunents
why the cause of action should not go into effect.
W believe that each of these fails to nmake the case
required by | aw.

Many subm ssions argue that Section
1201(a) (1) (A) should not cone into effect on Cctober
28, 2000 for any class of work. W believe that
this woul d have the sanme effect as overturning the
| aw t hr ough rul emaki ng, which I submt would clearly
be wong. Had Congress intended this as a
possibility, it would not have enacted the cause of
action at all.

The statute, by speaking about specific
cl asses of works, clearly directs the Librarian to
exanm ne, on a case-by-case basis, the bal ance of
interests in each case. The case nust be persuasive
and conpel ling, and addressed to specific classes of
wor ks, and not to broad types of works such as, for
exanpl e, software.

A nunber of subm ssions are devoted to
argunments specific to the software industry. These
subm ssions argue that 1201(a)(1) (A woul d inpede
reverse engi neering of software. The interrelation

bet ween anticircunvention rules and acts of reverse
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engi neering -- and by which | nean legitimte acts
of studying and anal yzi ng the conputer program --
were considered in detail by the Congress in the
course of its very long deliberations on the Digital
M | I enni um Copyri ght Act.

Section 1201(f), as you know, was added
by the Senate during its consideration of the Act.
That section is a specific exception to
1201(a) (1) (A) and thus reflects the deliberate
j udgnment of the Congress in respect of exceptions
determ ned to be appropriate. The legislative
hi story of the Senate bill makes clear that the
specific intent of the Senate in adding Section
1201(f) was "to ensure that the effect of current
case law interpreting the Copyright Act is not
changed by enactnent of this legislation for certain
acts of identification and anal ysis done in respect
of conputer prograns.”

Section 1201(f) is obviously not the
subj ect of this rul emaking. Wether changes to
Section 1201(f) are appropriate -- and Adobe does
not think any are needed -- is a matter for the
Congress, and the Congress has not directed this

rul emaki ng to consider that issue.
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If you will permit, I'd |like to nmake one
final point. The vast mgjority of the subm ssions
argue that truly bad things will happen if
t echnol ogi cal measures can be used to control access
to software and ot her works. But these argunents
fail to recognize the fact that the use of such
nmeasures i s not a new devel opnent.

As | mentioned already, software
devel opers have long relied on technol ogi cal
protection nmeasures. Passwords and serial code
control s have been in use for over a decade.
Encryption technol ogi es have been used for nore than
five years. Over the years, conpani es have nade
many changes in how they use these technol ogies, in
part as a response to consuners' needs, and in part
to thwart pirates.

The subm ssions filed do not argue that
the use of these technol ogies has inhibited the
avai lability of works or harnmed the legitimte user.
Why do they not argue this? Because there is no
evi dence to bear out such a claim

The gi st of the argunents made is that
creating this cause of action agai nst hackers of
copy protection technol ogi es woul d sonehow change

everything. While the subm ssions raise a vast
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array of hypothetical possibilities, | submt that
none present conpelling evidence that the ongoing
practices have i ndeed created a problem

There is substantial evidence, however,
t hat hackers are devel opi ng and posting patches and
ot her nmeans ained at defeating these technol ogies.
Section 1201(a)(1)(A) gives us a powerful nessage to
fight back, and this is what Congress intended.

Adobe and BSA respectfully submt that,
based on the subm ssions and testinony to date, the
record fails to denonstrate that any "particul ar
cl ass of works" is likely to be subject, over the
next three years, to substantial adverse inpact.
Therefore, we argue that Section 1201(a)(1) (A
shoul d take effect on October 28, 2000, as intended
by the Congress. Thank you, and | | ook
forward to taking your questions |ater.

MR, SIMON:  Thank you. Rather than
readi ng anot her prepared statenent, | thought 1'd
kind of try to take on sone of the issues that have
been raised in the various testinony to date, sone
i n Washi ngton, sonme here yesterday. And there are
about five or six of these that 1'd like to kind of

qui ckly run through, and then I'd like to say a
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coupl e nore words about the reverse engi neering
i ssue as wel .

The goal of the copyright lawis not to
pronote use of works. It is in part to pronote use
of works, but that's only one of its goals. The
goal of the copyright lawis to pronote creative
expression. And sonehow to read into this
subsection of this rulemaking the notion that a
predom nant goal should be to pronpte use is sinply
wong. That's not the intent of the act overall,
that was not the intent of the Congress in enacting
this.

What the Congress did is bal ance a
series of interests, and it balanced, really, two
sets of interests: the interests of those who
create works, who nmake creative expressions and fix
them and those who enjoy the benefits of those
wor ks, we, society as a whole.

And it bal anced the harm posed
potentially by piracy to those who create, against
t he harm posed potentially to users through the
application of technol ogi cal nmeasures to prevent
that harm to prevent that piracy.

In drafting 1201(a) (1) the Congress

determ ned the harmof piracy was greater. That's
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why the way this statute operates is the cause of
action conmes into effect. That's the fault
presunption. It fails to cone into effect only if
there is some supersedi ng conpelling consideration.

And the question there is: |Is there
enough evi dence now that wasn't there two years ago
to justify that superseding consideration? And I
think the answer is no. | think you have not heard
any testinmony of any particul ar instances beyond
situations of mstake (like the Lexis situation of a
m stake in distributing a CO-ROM that had a tine-
sensitive fuse on it) which actually suggests that
there's harm that there's a problem out there.

s the nere presence of a technol ogi cal
protection nmeasure enough to raise a red flag?
think the answer to that is clearly no. Wat the
Congress said in this act in Section 1201 overall is
t hat technol ogi cal protection neasures are
appropriate, necessary neans that it approves of to
be used in the context of preventing people from
steal i ng worKks.

The fact of the technol ogi cal protection
nmeasure is not particularly |liked by sonme people
does not nmean that it's a bad thing. But a |ot of

the testinony you have heard suggests that the nere
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fact that sonebody has applied a technol ogi cal

protection neasure -- |ike The New York Tines

appl yi ng an access control neasure to its articles
creates a chilling effect and therefore creates a
potential problem-- the statute is not about
chilling effects.

The harmthat has to be established here
to suspend this cause of action is harm actual or
potential. And a chilling effect does not neet that
test. There's nothing either in the |egislative
hi story, in the Congress debate of this, or in the
statute itself that suggests that. |In fact, there's
a lot of discussion that's just the opposite.

Okay. Class of works versus category of
works. Category of works is a termof art. It's a
statutory concept which lists particular sets of
things that fall into categories. Had the Congress
intended for class to be read as broadly as that,
it would have said category. Had the Congress
intended for class to be read nore broadly than
category, it would have said that.

But in fact it said -- the legislative
hi story suggests just the opposite. The exanples
that it gives is that class is somewhere between a

category and an individual work. This piece of
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paper that I wote this norning, somewhere between
this and | guess all literary works is where cl ass
falls. And it probably falls a lot closer to the --
you have to specifically figure out what that
uni verse of works is, where the actual harmis.
Harmis not -- and the reason | believe
that the Congress did this is because it did not
want a consequence where if, for exanple, one could
establish that chem stry textbooks, because they're
subj ect to access controls, becone much | ess
avai |l abl e for educational purposes and that it
causes harmin the sense of one of the five factors
that have to be wei ghed here by the Librarian. But
the fact that chem stry textbooks create that
probl em and that therefore all literary works --
which is the category that the chem stry textbooks
fall into -- should now no | onger be subject to this
rule of law, that's clearly not what the Congress
meant, couldn't have been what the Congress neant.
Because with that, what you end up doing
i S sweeping an enornous uni verse of works out the
door because there may potentially be a problemin
one subsegnent of that universe. So that's category

ver sus cl ass.
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Class is clearly nmuch smaller than
category, it's probably not as small as an
i ndividual identifiable work. But it's somewhere
bet ween that and probably closer to that end of the
spectrumthan it is to the end where categories sit.
Factors to be weighed in your
determ nation. The statute actually lists that the
Li brarian has to examne five variables. And an
enor nous anount of attention has been paid to the
fourth variable. That fourth variable says "the
i npact of prohibiting the circunvention of
t echnol ogi cal measure applied to copyrighted works
has on criticism coment and use, reporting,
t eachi ng, schol arship and research.”

| also point out that in that |ist of

five, it's a conjunctive, it's an "and. And you
have to wei gh the inpact in each of those areas in
order to make your determ nation, or for the
Li brarian to nmake his determ nation

And | sinply point to two of the other
factors. The first factor tal ks about the

avai lability for use of copyrighted works. And you

have recei ved a substantial anount of testinony from

Paul , just a nonent ago, and fromothers that the

avai lability of technol ogi cal neasures to protect
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our works is one of the reasons why we nake works
avail able in nore convenient forns to users.

W tal ked yesterday about an exanpl e of
what woul d happen if that CD-ROM containing those
French cases had just not been available in digital
form That somebody woul d have gone to dozens of
| aw journals in physical formand tracked t hem down,
creating an enornous disincentive to research. The
fact that those kinds of materials are available in
digital formcreates an enornous incentive to
research, as well as other commercial markets.

So the availability of works has
substantially increased, | would pose to you,
because of the availability and the increased use of
technol ogi cal neasures. That factor weighs no | ess
and no nore in the list of five than any other, and
it can't be dismssed. It has to be weighed.

The second factor I'I|l point you to is
the fourth one in the statute, the one that talks
about the effect of circunvention neasures on the
mar ket for, or value of copyrighted works. 1In
maki ng a determ nation that there may be harm-- for
exanple, with respect to chem stry textbooks because
in the classroom environment those textbooks becone

| ess available and it creates an inpedinent to
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teaching -- before you say that that is a

di spositive and final decision, you have to | ook at
the other factors. And one of the factors that you
have to | ook at is what does that decision portend
for the market for chem stry textbooks, the
comercial market for chemi stry textbooks. That's
what the fourth factor tal ks about.

And again, it's a conjunctive between
those factors. None of these is dispositive, and in
maki ng the determ nati on you have to weigh all of
t hem and bal ance them This is ultimately a
bal anci ng exer ci se.

There's been a fair anmount of discussion
of the evils of a netered world, of a pay-per-use
world. | find this baffling. A huge anount of

comercial activity in our econony, global econony,

is based on nmetered use. | rented a car at the
ai rport yesterday. | pay so many dollars for so
much tinme. |If | want to keep it longer, | pay nore.

There's nothing wong with that concept.

Tel ephone service. | pick up the phone
to make a call, and | pay for the anount of tine
that | use it. Airport fees, airport user fees. W
pay user fees. W pay a whole bunch of fees based

upon use, upon the notion of the benefit that |
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derive fromthat activity determ nes the price that
| pay for it. That's at the core of a whole
uni verse of economc activity.

The notion that that is now going to be
applied to copyrighted works being wong is, to ne,
baffling. Because if it's wong to be applied to an
i ntangi ble property interest |ike a copyright, why
isn't it also wong for it to be applied to any
ot her property interest?

Li ke the fact that Hertz owns the car
that | happen to be driving around. And gee,
really like this car. [It's got this wonderfu
navi gation device init, so | never get lost. 1'd
love to take it hone with mne.

So | have initial |awful access -- and
"Il get to that again in a second -- | have initial
| awful access to this Hertz car, and it's got this
wonder ful navi gation device in it. And actually,
the thing that nmakes the navigation device is a
conbi nati on of sonme hardware and sonme software.

The software's copyrightable. Does that nean if |
could figure out some way to just take that software
out of there, and would only use it for fair use
purposes -- |'d guarantee it, | swear -- does that

mean that | could somehow take this because | have
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initial lawmful access to this car? | don't know.
It just baffles ne.

The notion that property can be parsed
based upon the benefit that the user gets out of it,
and the fee charged can be assigned in a way that
corresponds to that benefit, that's a good thing for
consuners.

If every time | flewto San Francisco |
had to buy a new car, that would nake no sense at
all. And one of the increasing trends in the
software industry is to nmake applications avail able
of f web pages, off the Internet, which enables
people to use, for exanple, a tax-paying program so
they can do their quarterly taxes by renting, in
effect, the use of that software off the Internet
i nstead of having to buy the product. Mich cheaper.
Plus, you're getting it constantly updated so you're
getting the |atest tax | aws.

Isn't that a good thing that instead of
ny having to pay $100 for this software program
can pay $4 once a quarter? So the business nodels
are evolving in a way that creates fees based upon
the benefit that is being derived. Technol ogical
protection nmeasures are integral to naking that

possi ble. That's a good thing.
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Initial lawful use I think kind of has
been done to death. But let's kick this one one
nore tinme. Initial |awful use was a concept that
was much di scussed within the | egislative process
that led to the enactnent of the DMCA. It was a
concept that was posited by many of the sanme parties
who are putting it forward to you in this rul emaking
pr oceedi ng.

The term does not appear in the statute
because the Congress rejected the concept. For you
to somehow read that concept into the statute where
t he Congress specifically rejected it would do
violence to the role that's been assigned to the
Librarian. It would be substantially outside the
scope of his role and his authority.

It is not for the Librarian to nake
laws; it's for the Librarian to nmake rules
inplenenting laws. It's not for those rules to
overturn what the role of the Congress is.

| also find the concept of initial
| awf ul use kind of baffling in the library context.
Let's do a library context. | went to Georgetown
Law School, and Georgetown Law School permts its
alumi and its students to use the library but does

not permt the general public to use the library.
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So does that nean that if, for some
reason |, as an alummi, do have initial |awful
access to that library on a wonderful Friday
afternoon in May, does that nmean that | can go into
that library at four in the norning on Christnmas Eve
as well? The fact that | got in once legally, does
that mean that | can get in again and agai n?
Qoviously, it doesn't. It can't mean that.

Does the fact that | took a book off the
shelf and read it and used it for research nmean that
| can now take that book with ne? Cbviously, it
doesn't. The notion of initial |awful access as the
test sinply supposes that there's only such a thing
as one permssion. | only have an on/off switch. |
can give you pernission or not give you perm ssion.

That sinply is contrary to all the
busi ness nodels that are evolving in a digital age,
particularly for a software industry but | think for
other industries as well. And if that is the rule
that you would adopt -- which I would argue to you
is sinply not permtted because it's outside the
scope of rul emaki ng because it was specifically
rejected by the Congress -- but if that were to be
the rule that you woul d adopt, you woul d defeat the

entire purpose of this provision.
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There's a problemthat's common to al
t he concepts that have been raised, of the
categories that have been suggested to you, whether
they're sone variation on the initial |awful access
notion or thin copyrighted works or sone ot her
concept. And the problemwith themis that no
matter how you try to parse them they ultimtely
end up swal l owi ng the whole rule.

There's really no way to say this is an
initial lawful access, fair-use type, thin kind of
work; and that isn't. They're all either one or the
other. Fair use can be exercised with respect to
anyt hi ng.

Ckay, last point. You really have only
one determ nation to nmake, and that determ nation is
adverse effect. It's really a harmtest. You have
to find harm If you do not find harm the inquiry
stops. And the burden of finding harmis pretty
hi gh. The burden is for people to present to you
specific instances where it has occurred. No harm
no action.

Resist the tenptation to act. |
under st and, havi ng been a bureaucrat, that
bureaucrats don't like to do nothing. Bureaucrats

like to do stuff. And | understand that you' ve been
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charged with rul emaki ng, and you have this enornous
tenptation to do sonething. They're all fidgeting
and smling at nme. Don't do anything. It's cool.

You know, sonetines you avoid maki ng m stakes when
you do not hi ng.

Ckay. One last word and that's about
reverse engineering, which is an issue that is
entirely outside the scope of this rul emaking. Let
me say that again. |It's entirely outside the scope
of this rulemaking. It is a matter specifically,

t hor oughly, conprehensively addressed in Section
1201(f), which creates a specific exception to
1201(a)(1) (A). The Congress thought about it |ong
and hard, fought about it, deliberated, and enacted
it. That's it.

It may be a lousy rule, but it's not for
you to say that. 1It's for the Congress to cone back
and think again and say, "Hey, we nessed up. W've
got to do it again." O not. That is not the issue
posed to you in this rul emaking. Thank
you.

MS. PETERS: Thank you. Fred.

MR. VEEI NGARTEN: Thank you. Actually, |
haven't been a bureaucrat in 20 years nyself. MW

experience is that the typical bureaucrat doesn't
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want to do anything. And so |'mhere to urge you to
do sonet hi ng.

My nanme is Fred Wingarten, also known
as Rick or Frederick Wingarten. | direct the
Ofice for Information Technol ogy Policy for the
Anerican Library Association, OTP. W're a smal
research and analysis office for the Library
Associ ati on.

And for the last year |'ve had the
privilege of working for the five library
associ ations in Washington -- the Association of
Research Libraries, Anmerican Association of Law
Li braries, Medical Library Association and the
Speci al Library Association -- in addition to ALAin
trying to do sone background digging on this issue
and support their efforts in this rul emaking. And
so |'mpl eased today to speak for all of those.

| cone before you, not as a | awer, nor
even in fact as a librarian, as sone of you may
know. |I'ma policy analyst. 1|'ve worked off and on
on information policy, including intellectual
property issues for nmany years. | was originally
trained as a conputer scientist, but ny old
col | eagues have warned ne |ong ago never to apply

that word to nyself these days
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But | was a conputing research nanager
for the National Science Foundation for many years.
In fact, | made sone of the early grants that led to
the NSF.net and Internet, and, thus, may be the
cause of some of this heartburn and churning that
we're all going through these days.

|"ve al so worked at the Congressional
O fice of Technol ogy Assessnent where, in fact, in
the '80s we did nore than one study of the inpact of
technol ogy on intellectual property law. And, in
fact, the first study we did was for Senator
Mat t hi as and Bob Kastenneyer's conmittees. And |I'm
sorry Steve Metalitz didn't make it because when he
was wor ki ng for Senator Matthias, we worked with him
very closely on these issues.

In our first report, one of the
guestions that the Congress had asked was whet her
they couldn't resolve sone of these technol ogy
i ssues once and for all. Couldn't they pass a
copyright law that anticipated technol ogi cal change
and struck the right bal ances so they didn't have to
constantly revisit? And one of our answers was not
very well wel coned because it was no. And | think
this rul emaki ng here right now is evidence that we

were right.
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You've really got an incredibly
difficult task, I think. Partly because the lawis
really a very confusing law, nany of the terns are
vague, anbiguous. And in our view, in fact, the
| aw s Section 1201 contains a basic paradox. And
you're being asked to resolve that paradox in this
rul emaki ng without a heck of a | ot of guidance.

Al t hough the description of the process
of the bill nade it sound very rational and
del i berative and carefully thought out, that's not
ny recollection of howthat bill cane to pass. It
was extrenely contentious, right up to the end.

Lots of different views, two different commttees of
jurisdiction in the House, all fighting over what it
meant and what it should cover.

And so, in sonme sense, recourse to
| egi slative history for guidance is not too useful,
either. But other people closer to that have
already testified for us on that. But we woul d say
that we think that itself is a debatable proposition
for this panel to think about.

And, finally, you're really dealing with
fundamental issues. | nean, copyright lawis rooted
in the Constitution. Rental cars aren't. So the

basic conflict between the public interest and al
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of those terns in the law that we sort of enconpass
with the termfair use -- with small F, small U --
are deeply enbedded public policy val ues, and one
can't dismss themlightly.

So we've raised in our responses and in
our testinmony, | realize, sonme broad issues, broad
concerns, maybe unconfortably broad. But we think
it's very inportant for this panel to consider the
fundanmental public policy environnment in which the
rul emaking is taking place. And we understand that,
at the end of the process, you have to go into a
roomand really decide specific words and get into
details. And that is a tough problemfor you. But
there is a context that | think we really need to
raise.

| mentioned that the | aw has a basic
paradox. And the basic question before this panel
i s whet her technol ogi cal neasures intended to
control access to digital works al so prevent users
fromexercising their rights under copyright lawto
use the material in non-authorized but non-
infringing ways. And it seens patently obvious to
us that they do.

In the first place, circunvention is

defined by the |l aw as bypassing a technol ogi cal
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measure w t hout authorization. Fair use and ot her
limtations in the |law are, by definition,

unaut hori zed uses. Therefore, unless the
technol ogi cal nmeasure itself is programmed to step
aside -- or in sone sense, maybe pre-authorize
unaut hori zed use -- it nust block a non-infringing
| awf ul use. And that's a basic paradox in the |aw.

Let me say that, as an aside, that it's
not clear to ne fromny | ong ago technical training,
that the technol ogy needs to be that rigid. That we
can't have fair-use soft or fair-use friendly
t echnol ogi cal measures that achieve the objectives
of preventing piracy and yet are flexible enough to
allow public interest to be fully exercised.

But that's an area in which we, in fact,
in ny office are trying to open a dial ogue with
people in the industry with some of the newer
entrepreneurial e-book and e-library firnms. W' ve
started talking with themand, in fact, would like
to work out some sort of convergence of library
service nodel s and busi ness nodel s that doesn't end
up in a food fight in Washi ngton, which doesn't help
anybody. Although it pays ny salary.

It seems to ne that there are four

guestions that you have before you. One, does a
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t echnol ogi cal nmeasure that controls use al so control
access? The answer is yes. And I'll discuss that a
little later, but | think the record for the hearing
has clearly established that.

Second question. Are there now or are
there likely to be in the next three years
t echnol ogi cal measures that persistently control
access or use after a user has lawfully acquired a
wor k? Again, we think the record unanbi guously
establishes that the answer is yes. Such neasures
al ready exist, and these persistent controls are
really central to business nodel s envisioned by the
content community.

What works will be or are protected by
such neasures? Well, | think one could reverse the
guestion and say what won't be. Let nme just read --
Steve isn't here, but let me just read the range of
industries he will be representing when he
testifies: Film Marketing Association; Society of
Conposers, Authors and Publishers; Media
Phot ogr aphers; Publishers; Association of American
University Presses; Authors Guild; Broadcast Misic;
Busi ness Software Alliance; Directors Guild,
Interactive Digital Software; McGaw Hi || Conpani es;

Mbtion Picture Associ ati on; Miusic Publishers
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Associ ation; Professional Photographers; Recording
| ndustry.

These people are all interested in this
hearing. Wy are they interested in it? Because
they all want to use technol ogi cal neasures to
protect and market their works. So how can we,
then, say "Well, it's just this work that is of
concern to us."

The ot her reason that we | ook for a
broad exenption, of course, is that libraries don't
like to play favorites. W serve an incredibly
di verse community. Different libraries serve
different conmunities, and it is hard to inmagine a
kind of work that is not in our concern that we be
able to provide our patrons with access to it.

So what's the harn? Well, we believe
that the record has established the existence of
harmin four ways. First, we argue that since fair
use is basic public policy rooted in copyright |aw,
a bal ance required by the Constitution, any
di mnution of it through strict interpretation of
Section 1201 is de facto serious harm

You're renmoving fromthe public a basic

right they have or a privilege -- however you m ght
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use the term-- under copyright law. And we should
not have to go any further.

Those rights and privil eges have been
established for 300 years. First in British conmon
law, and then in U S. law. It's been upheld by the
Suprene Court for nmany years. |It's basic public
policy. Wy should we have to show and re-establish
and re-argue sonething that has been in the | aw for
300 years?

Secondly, current experience with
| i censed products in which license terns are
protected by technol ogi cal neasures shows that harm
is already being experienced in areas such as
archival rights and first sale. Libraries, the
Copyright Ofice and the Librarian have every
|l egitimate reason to presune that these limtations

are just the |leading edge of a rapid technol ogi cal

trend, and that such harmw || undoubtedly increase
over the next three years. And I'll get back to
this issue of why | use term"licensing.”" 1'Il get

back to that in a m nute.

Third, although the operative section of
the | aw has not yet conme into force, it is
reasonabl e to presune that when it does, the threat

of crimnal penalties on users, coupled with the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

vague and broad nature of the anticircunvention
provisions, is going to result in a severely
chilling effect. It may have seened, based
on sone of the testinony or sone of the responses,
that librarians just can't wait to get out there and
hack. And just can't wait to provide havens for
piracy for their users. |In fact, what |'ve observed
in ny years working for the Library Association is
that librarians tend to be a fairly conservative

| ot .

They really have other things to do than
totry to figure out fromday to day what the
copyright lawis letting themdo or not. And in
such an anbi guous environnent, if there's threat of
crimnal penalties particularly or lawsuit, their
answer will be no, even if the result is harmto the
user or denying the user access that they m ght have
| egal rights to.

Fourth, it's clear that these controls
are not only for the purpose of preventing piracy,
but they are to inplenment and enforce a new pay- per-
use nodel on all information users. Now, |et me say
that we're not asking you to overturn a pay-per-use
busi ness nodel. That's not the job of the Copyright

Ofice, not the job of copyright |aw.
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But it is the job of copyright lawto
retain a bal anced social policy in that environnment.
And, in fact, if we are noving towards that nodel of
information sale, the role that libraries and
school s play in providing safety-val ve access to the
information works is even nore inportant. And it's
even nore inportant to protect that role.

Let nme quote fromjust one publicity
announcenent froma vendor. And I'mnot going to
nane the vendor in this. | really don't want to pick
out and enbarrass a particular firm It really
reflects, | think, the view of the industry.

"This firm has devel oped a way for
publishers --" and I'mquoting -- "to receive
revenue each tinme a student accesses even a single
page of a title. This has never been possible
before. Thus, older titles and out of print books
t hat have been read and studi ed thousands of tines
over the years in libraries (yet have not generated
new i nconme) will now produce new revenues and becone
nore val uabl e assets to publishers.”

Now, if that isn't a basic threat to the
fundanmental role that |ibraries have served and
school s have served over the |ast couple hundred

years, | don't know what is. W're not specul ating
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here; we're not imagining problens. W're saying
that this nove to a pay-per-use nodel threatens the
very basic foundations of what libraries and school s
are all about. And it is inportant, if that is
happeni ng, for us to provide or protect the safety-
val ves inherent in fair use.

Let me finish by addressing four
particular topics that | think have caused sone
confusion in the past. And although ny addressing
themw || probably increase rather than decrease the
confusion, |I've been wanting to do this after
wat ching all five days of hearings.

The first is the problem of access and
use. | think for the purposes of Section 1201,
there's sinply no useful distinction between the
term "access" and "use."” Section 1201 does not
prevent circunmvention for use. Every tine one uses
a digital work one accesses it. All technol ogi cal
controls control access.

So if one wants to extract froma work,
one wants to print a work, one wants to play a novie
on a DVD or play a song off of a CD, or view a
pi cture, what you're really doing is accessing even
t hough, fromyour terns, it's a use. So access is

i nseparabl e from use.
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And in ny testinony | quote Judge Kapl an
on the Reinerdes case. That nmay be the only thing
t hat Judge Kapl an said that we m ght agree on, but
we think that he clearly views access as playing the
DVD on a conputer.

Secondl y, the problem of persistent
controls. W' ve called these neasures that continue
to control access after the work is initially
acquired persistent controls. That can be as sinple
as a dat abase systemthat requires repeated use of a
password each tine one logs on to use it. O they
can be far nore conpl ex as technol ogy evol ves.

These persistent controls are not just
for the purpose of protecting against piracy, but to
devel op and enforce new busi ness nodel s, many which
seek to charge for uses that in the past been free
once a work has been | awful |y obtai ned.

Once again, we're not against the
devel opnent of those new business nodels. But we
don't think copyright |aw needs to be invoked to
protect particul ar business strategies. Let ne
gquote froma report by an industry marketing firm
that serves the publishing industry:

"For the past several years, digital

ri ghts managenent (DRM has focused primarily on
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protecting digital content fromillegal or unwanted
uses.” And you've heard a |ot about that in the
five days of testinony.

"Lately, though, the scope and enphasis
has been evolving to include nore than just
copyright protection ... the pressures and
opportunities in digital narkets are forcing both
publ i shers and their vendors to take a broader view
of what a digital rights nanagenment platform
entails.”

And yet Section 1201, under the guise of
copyright law, is expected to protect all of those
possi bl e nodels, all of those possible ways of
di stributing information.

I"d like to talk a bit about
circunvention. Many tines |'ve heard the panel ask
presenters whet her they have had any experience with
circunvention. And |I've really wi shed that any one
of themhas fired back a question, what is a
ci rcunvention? Wat do you nean?

Since the definition of technol ogical
nmeasure is so broad and all-enconmpassing that it can
even include passwords and |library cards -- as we
established in our cooments -- what does

ci rcunventi on nean? Does using a password to access
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a database, to use it in a way that is not
authorized in terms of the |icense a circunvention?
| don't know. But | haven't heard anybody tell ne
it isn't.

That mekes it very difficult for a
librarian to say whether or not she has circunvented
or not. WII| msuse of a library card now becone a
federal crime because it is a circunvention to
access a database in a library?

Linda Crowe's library offers access to
an online database systemthat requires a password
and a library card as an identification and entry
measure. Suppose sonebody in that district |oans
their library card and password to a visiting
relative, who then goes to the library and uses it
to downl oad sonme information for a school project.
Has t hat person now becone a federal felon for
circunventing 1201? [|I'mnot sure that they haven't.

Now, we m ght say, "Well, they would
never prosecute such a person,” and so on. But that
rai ses a problemthat Bob Kastenneyer used to worry
about all the tinme, whether we're creating in our
copyright law the essence of a prohibition that

essentially nakes scofflaws and crimnals of us al
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by wi nking at m nor offenses, and we'll deci de what
a maj or offense is.

Finally, I'd like to talk a bit about
the rel ationship between licensing and controls
because that's conme up several tines. So let ne
suggest sone considerations, because they do wap
together and are very difficult to pull apart.

But basically there's no direct
rel ati onship between the technol ogi cal issue and
licensing. Section 1201 is part of copyright |aw.
Licensing is a contract, a private contract. So we
have no objection to know edgeabl e parti es,
consenting adults, agreeing to anything they want to
agree to. Librarians do this all the tine. Wat we
object is crimnal neasures under copyright |aw
bei ng tangled up in that.

Peopl e can |icense away anything they
want. That has nothing to do with whether Section
1201 and fair use in Section 1201 shoul d be
protected and interpreted.

And I'd also like to point to JimNeal's
testinmony -- and Lolly nmentioned this yesterday al so
and | think Karen Coyle did -- that copyright |aw
does set some boundary in negotiating |icenses, sets

sonme basic principles.
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Second, technol ogi cal measures can
really restrict negotiation. Because as they becone
nore and nore enbedded in the work itself, it
becomes non-negotiable. You can negotiate until
you're blue in the face, but if the technol ogical
nmeasure is part of the work itself, there's nothing
to negoti ate.

Unbal anced enforcenent. |f the database
provi der that Linda Crowe works with decides that
that m suse of the password and |ibrary card
violates the ternms of the license, they can jolly
well go to court and sue for breach of contract.

And if Linda thinks they' re being too rigid, she can
go to court and sue.

Di sputes in contract |aw can be resol ved
in court and are all the tinme. Wat Section 1201
does, if not equipped with an exenption, is bring
the weight of crimnal |aw against one party in that
di spute, in addition to breach of contract. That's
an unfair balancing. That's an interference of
copyright law with |icensing, not a support.

And, finally, given the trend towards
UCI TA and non-negoti ated |icense, the idea that
there's sone negotiation that goes on between

consuners of information products -- even libraries
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and their providers -- | think is growing dim But
that's anot her fight.

I n conclusion, nuch of our testinony has
sounded al arm ng and negative, | think, over the
| ast five days. Deliberately so. W're engaged in
an advocacy proceeding here. But, in fact, nost
libraries have enbraced technol ogi cal change.

We believe that to the information
society in this new century, libraries will be even
nore inportant, serving the public, supporting
heal th research, care providers, the | ega
comunity, underpinning vital research in
educational m ssions of our schools, colleges and
uni versities.

W al so believe that content providers
shoul d be exploring new ways to serve their public
and expandi ng nmarkets for their work. That's
perfectly fine. That's good. W use their
products. And copyright is an inportant tool for
themto do so. W' re not against copyright. W're
not trying to undo the DMCA

O course, libraries are also exploring
new forns of service nodels using these new
technol ogies. There's no reason why both interests

can't be served, why this can't be a win-win
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t echnol ogi cal change for society and for the
creators and for the publishers. One goal need not
be achi eved at the expense of the other.

Public services provided by libraries
and educational institutions does not threaten, but
i f anything, enhances business opportunities.
Copyright |law extends rights to creators, but in the
nane of the public interest it al so assigns
responsibilities to themin the formof limtations
and exceptions.

They're not new ideas; they date back to
the earliest days of copyright law. Nor are they
trivial. They've served our society well for 200
years. W see neither technol ogical reasons nor
econoni ¢ reasons to sweep them under the table now
in the guise of controlling access to protect
agai nst piracy.

A broad use-based exenption would be a
strong statenent that the public interest continues
to be served in the digital age. Thank you.

MS. PETERS: Thank you. W' Il have our
guestion and answer session begin with Charlotte
Dougl ass.

M5. DOUG.ASS:. Thank you. | found al

the testinony quite informative. 1'd like to get
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into just a little bit the question of reverse
engineering. | know you said it two tinmes at |east.
So it's reverse engineering, reverse engineering,
reverse engineering. |It's supposed to take, like, |
di vorce you, | divorce you, | divorce you.

But 1'mgoing to raise it one nore tine.
And that has to do with -- suppose there is an
adverse effect? It seens to ne that Section
1201(a) (1) is supposed to address adverse effects.
So that if the Librarian did find an adverse effect
as to which non-infringing could not be nade, is the
Li brarian prohibited fromdealing with reverse
engineering at all or finding that there is an
adverse effect that could be remedi ed by reverse
engi neering or a conputer program for exanple?

MR. SIMON: |s reverse engineering a
cl ass of works?

M5. DOUGLASS: No.

MR. SI MON:  Thank you. Your rul enaking
islimted to classes of works. You can have
reverse engi neering of a whole universe of stuff,
not just conputer prograns. So this notion sonehow
that reverse engi neering requires some specific
treatment within this rulemaking is really -- again,

it confuses ne.
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Because this rul emaki ng speaks to
specific classes of works where harmis established.
It does not speak about, necessarily, what the cause
of the harmis. The Congress addressed a potenti al
cause of harmin Section 1201(f).

M5. DOUGLASS: That referred to conputer
prograns, and | think I heard sonmeone say that
conput er progranms was a category of works, but it
was not a class of works.

MR SIMON: It is. Read 102, Charlotte.
It's not a category of works. [It's a literary work.

M5. DOUGLASS:. Absolutely, absolutely.

MR SIMON. So it's not a category of
wor ks.

M5. DOUG.ASS: So, okay. So that could
be in a class of works?

MR SIMON: It could, if you were to
interpret the statute as saying all conputer
prograns belong to a single class. The reality is
that there are hundreds of kinds of conputer
prograns. There are ganes, there are application
products, there are operating systens, there are
busi ness products, there are consuner-ai ned

products.
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So the question

woul d arise, even if you

were to hypothetically entertain the question which

you asked ne -- which |
wrong question -- the question is,

respect to what kind of software?

respect to conputer-aided design software?

And are you then going to create an

Is it with

exception for the entire class of any conputer

program as defined in the statute?

days, frankly, includes nus

Whi ch t hese

think is a fundanentally

is the harmwth

ic and npvies. Because

if you | ook at the definition of what a conputer

programis under the act,

seri es of

functi on.

are you excl udi ng?

categories --

instructions that perforns particul ar

So now you've ¢

not a category,

one back to, well

doesn't make any sense to ne.

V5. DOUGLASS:
MR, SI MON: You
V5. DOUGLASS:

comment on that at all?

Ckay. Thank you.

‘re wel cone.

it's anything that has a

, Wwhat

You' re excl udi ng not just

but categories.

So it

Do you have any further

MR. HUGHES: O her than to say that

agree with Enery, section 1

201(f), 1 guess,

was

beaned in maybe m dway through the | ong DMCA process

(202) 234-4433
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on Capitol H Il and was beaned in specifically
because there were people who were concerned about
the potential negative effect of Section 1201 on
reverse engi neering for the purposes of
interoperability.

And they wanted a specific section --
t he advocates of this concern wanted a specific
section of 1201 dealing with that. And they got it.
And i ndeed, you know, by anal ogy we have, as you
know, anot her section dealing with encryption
research and anot her section dealing with security
testing, firewalls, that sort of thing. So
certainly it would be nmy read that those would fal
out side the scope of 1201(a).

MR. SI MON:  The rul enmaki ng.

MR. HUGHES: The rul emaki ng. And
i ndeed, therefore this rul enaking.

M5. DOUGLASS: Gkay. W had a conment
about Font ographer. And one commenter said that in
sone situations there was a Font ographer program
where he was |icensed to program but there was a
glitch in the software. And for sone reason that
t he copyright owner didn't have in mnd, he could

not access that program
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Now, woul d he be prevented fromfi xing
that glitch by 1201(a)(1)(A) if it cane into force
wi t hout an exenption, with respect to that?

MR HUGHES: |I'mafraid |'mnot famliar
with the specific case. It's hard to answer.
Font ogr apher is probably a product devel oped by a
conpany called Altsys, that was then bought by
Macronmedi a. And | guess they haven't done any new
revision of this programin quite a long tine.

But I'mnot, frankly -- you know,
obviously there's a licensing i ssue, whether the
I icense woul d prohibit reverse engineering. But
actually, as far as | know, this programis an old
enough programthat |I'mnot sure, in fact, it's
protected. This is pure speculation at this point
because |'ve never used the program

But I'mnot actually sure it's protected
by a technol ogical protection. And that would then
be the issue. If it were, then | would say it would
be covered by the 1201(a)(1)(A) prohibition. Enery?

MR SIMON: | don't know what the
problemis, Charlotte. There's a glitch in the
pr ogr anf?

M5. DOUGASS: Yes.
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MR SIMON: This person's trying to
engage in what, error correction?

M5. DOUGASS: Yes.

MR SIMON: And he can't do so because
what ?

M5. DOUGLASS: Because the error
correction required that he override sone kind of
technol ogical control. And he's afraid to do that

because of 1201(a)(1l). He would be afraid of doing

t hat .

MR SIMON.  Well, would be is -- | nean,
| can't answer that question. | don't know the
product, | have no idea what the technol ogical

control is.

MR. HUGHES: Actually, maybe | could
just leap in with an analogy that | think is
somewhat on point. Firstly, this product is froma
conpany -- you know, it's still in business as far
as | know. It's still a supported product.

So | would say that his first course of action would
be to deal with the conpany.

But then kind of stepping back, | think
this is -- presumably in your exanple, the person
who wants to do this bug-fixing, for whatever

reason, either doesn't want to deal with the conpany
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or doesn't -- |I'm speculating doesn't want to foll ow
the steps that the conpany wants himor her to
follow and so wants to take sonme alternate course of
action.

| think it would be a little bit |ike
one of the exanples Enery cited. | nean, suppose |
dropped off ny clothes at the drycl eaner, and I
prepaid for them Just follow ne here. But it
wasn't convenient for ne to conme back and pick up ny
clothes during the hours that the drycl eaner was
open so | decided I wanted to cone back at sone
conpletely different tine, break into the store and
get the cl ot hes.

| nean, it seens to nme if this conputer
program were actually covered by technol ogi cal
protection nmeasures -- and I'mnot sure it is --
your user is putting his conveni ence above the
rights of the conpany that published the programto
protect their property.

In other words, he's saying, "I don't
want to follow the steps that the conmpany may have
provided for me to fix the program | want to kind
of hack it nyself.”™ And | think Congress' intent
here is clearly that the conpany should have the

right to control it.
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M5. DOUGASS: Maybe he can't followthe
steps. Maybe he can't get a hold of the conpany.
Maybe the conpany fol ded or sonmething |ike that.

And, of course, sonme people m ght answer "Well,
what's the problenf? Because the conpany fol ded, the
conpany's not around to sue you anyhow. "

So | nean, | was just trying to get at,
you know, if it's an extrenely mnor glitch and the
person was trying to fix a bug to operate the work,
whet her that should be sonmething within the scope of
an exenption, and | get your clear answer so thank
you.

Bear with nme for one second, please. |
t hought I had a question for you, M. Wingarten,
but I think | don't right now If | get it later,
maybe | can ask. Thank you.

M5. PETERS:. Rob.

MR. KASUNIC. Good nmorning. | think |
want to start by returning to the issue of reverse
engineering for a mnute. And just to clarify that,
going into the scope of what is a class of works and
how reverse engineering fits in.

First of all, reverse engineering would

be a formof circunvention; wouldn't that be true?
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MR. SI MON: Not necessarily. Not
necessarily. |If there is no technol ogical
protection neasure in place, there's no
ci rcunvention.

MR KASUNIC. Ckay. So if we're dealing
with a situation where there's a technol ogi cal
protection nmeasure, then in order to -- if there was
an exenption to circunvention, reverse engineering
woul d be a way to acconplish that?

MR SIMON. If you were doing it for the
statutorily-permtted purpose.

MR. KASUNIC. COkay. And then in terns
of -- there was sone di scussi on about class of
wor ks, categories of works that tal ked about finding
conputer -- that Charlotte had asked whet her
conput er progranms could be seen as a class of works.
And you said, | think, M. Sinon, that that could be
too broad as a category.

When you were citing the legislative
hi story before, in terns of narrow ng, you were
citing references in the legislative history to
narrow it fromcategories. You were saying a
particular part that you nentioned -- for instance,
notion pictures were cited as sonething that could

be a category of works.
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Isn't conputer progranms exactly related
inthat way to -- it's sonething |l ess than a
category, but you tal ked about things |ike
particul ar games, for instance. Wuldn't that be
sonet hing that would be too narrow in that sane
section of the legislative history?

MR SIMON. No. The legislative history
speaks specifically to that issue as well. There
are exanples in there about notion pictures; there

are exanples in the legislative history about

software as well. And what it does is, it says it's
not all of software. |It's sone subdivision of
sof t war e.

MR. KASUNIC: And so could that
subdi vi sion be sonmething related to a particul ar
type of use then, as opposed to just a particul ar
genre of it, like ganmes?

MR SIMON: That's not what the statute

speaks to. It speaks to classes of works. It does
not speak to uses of classes of works. It talks
about users, but it does not -- | nean, there are

di fferent people that use different works in
different ways. So to define a class of uses, |I'm

not quite sure how you do that.
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A wor d- processing application is used by
a huge universe of users. So the statute speaks
about the users. It doesn't speak about the uses
they put it to. |If the definition had been
contingent upon function or purpose, then that's
what the statute would have said. It doesn't.

MR. KASUNIC. Well, I'mnot sure |
under stand how you can say that the statute doesn't
speak to uses when there is quite an abundance of --
the focus being on adverse effect of non-infringing
uses.

MR. SIMON:. No. The statute speaks to
users.

MR, KASUNIC. It says in Subsection D
that "non-infringing uses by persons who are users
of a copyrighted work are likely to be adversely
affected.” So there is certainly a part of the
focus is on the particular use that that phrase is
used in there. Should we just conpletely ignore
that part?

MR SIMON.  Well, nmaybe | can help you
better if you were to explain to me the relevance to
the particular exanple that you're raising of that

concept .
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MR KASUNIC. Well, I"'mjust trying to
focus in howwe -- with this class of works and the
narrowi ng, that there is a certain amunt of --
there isn't anything specifically that says how this
can be defined or that necessarily limts within how
the Librarian can define a class of works. So that
there are certain considerations that are brought
into this with non-infringing uses, users and that
can go into that consideration of class of works.

MR. SIMON. Do you think the fact that
this Congress has spoken specifically to the issue
of interoperability and reverse engineering for that
purpose is relevant to the determ nation of harnf

MR KASUNIC. Well, | don't think
shoul d be testifying on that. But | would ask you
t hat questi on.

MR. SIMON:.  Well, I've answered that
guestion. | think it's dispositive on the issue.

MR. KASUNIC. But the fact that there is
this scope of non-infringing uses, and | ooki ng at
adverse effects, that that doesn't have -- even if
that was found in that particular area of conputer
prograns, that that would not -- because there is

sonme nention of reverse engineering, that that would
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take this outside the scope of the Librarian's
authority?

MR. SIMON:. The statute speaks to one
area where reverse engineering is permtted, and
that's for the purpose of interoperability. That
was the area where the Congress thought there was a
danger, and it spoke to that danger. If it had
t hought there were other areas where there was a
danger in this particular narrow area, it would have
spoken to those as well. It did not.

So for you to now sonehow read the
congressi onal exam nation as inconplete or as
erroneous, and for you to find other areas of danger
than the ones that Congress found, | don't quite
know how you get there.

MR. KASUNIC. Well, isn't an essential
part of this whole 1201(a)(1) that it's continuing
in nature, that technol ogy does not stay static?
And so we have a situation where this has to be
nonitored over time, and that if changes had
occurred fromthe time when this was initially
enacted, there has been sone tinme that has passed,
woul dn't that be relevant to our inquiry?

MR SIMON: Sure. Show ne the harm
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MR, KASUNIC. COkay. But it is relevant
that conditions can change and that the situation
that affected the reverse engineering at the tine
could at sone later tine be relevant?

MR, SI MON: Hypothetically, anything' s
possi ble. Show ne the harm

MR. KASUNIC. Let nme switch to M.
Weingarten for a second. There was -- | give you an
opportunity, since M. Metalitz is not here to
respond to -- part of the argunent that was nade in
his comments -- and see what your response woul d be
to the fact he said that Congress spoke to non-
infringing uses, but it was primarily speaking to
permtted or |licensed uses, as opposed to fair use.

And the rationale being that fair use is
not always a non-infringing use, but that only
permtted or authorized uses are really always non-
infringing uses. How do you think that that fits
into it?

MR. VEEI NGARTEN: It's too torturous for
me to deal with. Actually, that's a question of
interpretation of lawthat -- | think you had
offered to send nme witten questions. | would |ike

you to send that question in witing to Arnie. That
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m ght be nore direct. | don't even understand the
guesti on.

MR. KASUNIC. COkay. Well, you did talk
about fair use as a basic public policy. And how
woul d you expl ain, then, the absence of the
preservation of that basic public policy within the
statute itself? There was discussion that Congress
had the option of including a broad exenption for
fair use within 1201, but chose not to include that
as one of the specific exenptions. How would you
explain that?

MR. VEEI NGARTEN: It's a very tough
contentious debate. And that |law was hotly debated
all the way to the end. 1In fact, these terns of
1201 were hotly debated to the end. |If Congress
hadn't been troubled by it, this ruling wouldn't
have been called for.

And | think the idea that they
established the rul emaki ng, but established the bar
of proof so high that no exenption could be -- you
know, nobody coul d possibly neet that test is to
trivialize the decision to establish this.

| don't think Congress really was
confortable -- | nmean, we're tal king about 535

people as if they're one person sitting there. But
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| don't think that Congress as a body was fully
confortable with that paradox that | referred to in
ny testinony that basic public interest was going to
be fully served by the restrictions in 1201. And
this rul emaki ng was sort of the unconfortable
conprom se that came out of it.

So | don't think it would be fair to
say, "Well, they decided and didn't clearly exenpt
non-infringing uses; therefore, they didn't intend
to." | think their disconfort is clear, and that
this is a neaningful rul emaki ng because of that.

MR KASUNIC. Well, on the sane issue of
fair use and the other two DSA panel, M. Hughes, in
your testinony you nentioned that the goal of
copyright is to enable copyright owners to |icense
their works for a fee.

There is, however, other case |aw from
that which you cited where the Suprenme Court has
clearly stated that that's not the prinmary goal of
copyright -- the reward to the owner -- but rather
was a secondary consideration, and the primry goal
woul d be the general public benefit.

How does -- isn't that sonething that
should be a factor in this balancing that is a part

of this process that you fol ks tal ked about ?
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MR. HUGHES: No, | think absolutely.
And we tal ked about, you know, the different
si mul t aneous goal s of copyright law. And indeed, in
your rul emaking, | would argue that this five-part
test that Enmery discussed sone of is indeed a
bal anci ng exerci se.

But | think it mght be worthwhile just
to kind of step back a little bit, and, you know,
just keep in perspective why 1201(a)(1) (A -- too
many letters there -- is here in the first place.
And that is because Congress recogni zed, and i ndeed,
the Adm nistration earlier when it was negotiating
the WPO copyright treaties as you all know,
recogni zed what a problempiracy was in the digital
age.

| nean, we probably don't have tine for
it, but I could give you |lots of exanples of ways in
whi ch our products have been ripped off and ways in
which this section of laww ll, in a way, help us
return as it were to the sort of status quo before
the Internet by protecting our products.

Because | think it's self-evident that
in the copyright world there have al ways been both
| egal but also just kind of physical inpedinents to

piracy. | mean, you know, it's physically possible
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to xerox a book, but it would cost noney and it's a
pain in the tush. You know, who would want to do
it?

And what technol ogi cal protection
nmeasures on digital works let us do is basically the
sanme thing: reinpose sonme sort of difficulty, as it
were, in pirating works. In a way, it's a neans of
self-help. But there's also a very positive thing.

1201(a) (1) (A) is not just about us an
i ndustry playing defense. | think it's also
important to keep in perspective this is really an
enabl i ng technol ogy for consumers. | nean, it lets
us do all kinds of neat things, and offer all sorts
of new technol ogi es that we woul dn't have been able
to offer before.

| nean, a great exanple is "trialware,"
whi ch you' ve probably seen if you surf the Internet
a fair anmount. You know, in the past when you
wanted to buy software, you had to go into the
store, you' d have to buy the box. And if the
software didn't work out for you, you didn't |ike
its features, you'd have to return it. And, indeed,
certainly Adobe's license lets you do that, but it's

a real bother.
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The neat thing about trialware is, from
our website for nbst of our products, you can
downl oad a conpletely functional, full working
version of our products with conplete docunentation
It just has a tinme-out on it.

So after 30 days or 90 days, whatever --
you know, we disclose right up front, your tine's
up. And you as a consumer can then decide if you
want to buy it, in which case you get sone sort of
activation device fromus.

Now, without the protections of
1201(a) (1) (A) this would be a very dangerous
exercise to offer this kind of service. | nean,
anot her exanple is how Adobe sonme years ago used to
mar ket an encrypted CD-ROM cal l ed "Type On Call.™
And we had the whol e Adobe library of typefaces, you
know, nore than $10,000 worth of retail val ue,
hundr eds and hundreds of type fonts on an encrypted
CD- ROM

And the idea was if you were a graphic
designer at two in the norning, you' re finishing up
sonme project for your client, and "Ch, dam.
don't have the font | need.” It enabled, in an era

when CD-ROMs were really hot, it enabled you to cal
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an 800 number and get an unlock key for that
particular font that you wanted to buy.

Now, this is in an era before
1201(a) (1) (A). What happened was soneone cracked
the encryption on the CO-ROM and we basically
stopped selling it. And it's alittle bit nore
conplicated than that. There were sone ot her
reasons as to why we stopped nmarketing it, but
basically we realized that we were, if not naked,
wearing sort of fewer clothes than we woul d have
wanted | egally, out there basically handing out our
products in encrypted form

And our cause of action in going after
soneone that could put a hack up on the matter of
di stributed or otherw se, how to get around our
encryption -- | nean, there are a lot of dots to
connect under a contributory infringenment theory to
get at stopping that hack. And what 1201(a) (1) (A
does, it lets us put technologies |ike that
encrypted CD- ROM back on t he market.

So we're excited about the kind of

busi ness nodels this enables -- and you know, we
think it will be very good for consuners. And,
frankly, we're obviously in business to nmake -- to

do things good for our custoners. And if we, as
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you've heard in testinony today, make things too
hard for our custonmers or we're too onerous in our
technol ogi cal protection nmeasures as to

i nconveni ence them they'll go el sewhere. W're
very conscious of that.

MR KASUNIC. Well, I'd say that Section
1201(a)(1) is an effective | egal weapon agai nst al
these fornms of piracy and the use of passwords and
serial nunmbers. Assum ng, though, that we found
sufficient evidence of adverse effect in sone form
of non-infringing in sone area of conputer program
How woul d we define the class of works that we were
going to exenpt? Wuld we just -- would it be
conputer progranms in general, or would it be
conputer prograns related to a specific type of use
to -- that would avoid the problemthat we -- the
specific problemthat we have?

MR. SIMON: | think that one would have
to figure out what the harmis to figure out what
the proper renedy is. And for us to ask the
guestion what the proper renmedy is in the absence of
knowi ng what the harmis, | don't know. | don't

know how to answer that question.
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MR KASUNIC. Al right. So it seens
| i ke there could be, then, sone relationship --
rat her than have a general --

MR SIMON:. There is quite a tradition
in Amrerican jurisprudence of tailoring renedies to
harm isn't there? So it would nmake sense in this
i nstance to show us the harm If you can identify
the harm you can tailor a response to it. The
notion that sonmehow, because there's a hypothetical
possibility of some harm you're going to sinply
take all categories of works outside the scope of
this cause of action doesn't nmake any sense. That
is not just a shotgun, that's a nuclear device in
response to a hypothetical possibility.

So the answer to the class question
depends on the harm question. And you first need to
cross the harmthreshold before you can get to the
cl ass threshol d.

MR KASUNIC. One last thing on the type
of protection neasures used. You nentioned seri al
nunbers, passwords and access codes. W' ve also had
testi mony on one type of protection nmeasure dealing
wi th hardware | ocks. And | understand that Adobe

has used those.
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MR, SIMON:  Actually, it's Autodesk that
has used those. You're tal king about dongl es?

MR KASUNI C. Yes.

MR. HUGHES: W al so use them and have
used themin some of our products.

MR. KASUNIC. And what is the specific -
- just to get the other side of the perspective on
this. Wt is the purpose of those? Is that an
access control neasure, or a use control neasure, or
some comnbi nation of the two?

MR. HUGHES: As Adobe has used them as
| understand them-- |I'mnot an engineer, but it's
an access control measure. On very high val ue
software that our analysis has shown has a very high
| i kel i hood of being pirated, we have gone to the
troubl e and expense of engineering a dongle.

Believe me, it's not sonething that we
do lightly, because it adds to support requirenents.
The dongle is expensive. Dongles, just like
software, get cracked. You know, you can travel in
the Far East and you can find dongles for sale.
Peopl e cone up with software patches to go around
t he dongl es.

Qur users very often tend not to |ike

them much. It certainly -- if you have a conputer
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programthat your |icense may allow you to use on
nore than one machi ne, but not sinultaneously, if
you have a dongle -- obviously, you' re going to have
to be noving that around from conputer to conputer.

So, you know, it's not sonething at
Adobe that we use lightly. And as far as | know
right now, the only nmgjor product we use it onis
Adobe After Effects, which is a very high-end
prof essional film conpositing and special effects
program which sells -- has a retail val ue of about
$1, 000, but is very pirated.

The ot her reason we enpl oy dongles is
because, on the access issue we have a real issue
wi th end-user piracy. You know, the termof art in
the piracy community. Were a conpany nay buy a
coupl e copies of a given product or |icense a couple
copies, and then install it on nore than one
machi ne. And again, the dongle is an
effective way to enforce the fact that people
actually follow that |icense provision. But again,
we' re consci ous of inconveniencing our users, and so
definitively it's a bal ance.

And | think we trust the market to nake
this determ nation, and | would respectfully submt

that you should too. Because Adobe conpetes hard
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with Mcrosoft, Mcronedia, Apple, Corel, a whole
series of cinema-editing type prograns. And
shareware and freeware.

| nmean, one of the nbst capable
conpetitors to Photoshop out there is a program on
the Mac platformcalled "G aphic Converter," which
is a piece of freeware devel oped by this
enterprising programrer named Thorsten Lenke who
lives in Germany.

And so we want to keep Photoshop from
being pirated, definitively. But if we cross the
boundary in ternms of user inconvenience, we're very
consci ous our customers can go el sewhere.

MR. KASUNI C. Thank you. Rachel ?

M5. GOSLINS: Thank you. M. Hughes,
are the trialwares you tal ked about avail abl e now on
t he Acrobat, on the Adobe's website?

MR HUGHES: Yes.

M5. GOSLINS: And how | ong have these
been around?

MR HUGHES: | think we at Adobe have
made trialware avail able for about a year. One past
i npedi ment to doing it is not only, | think, then
the fact that we haven't had the inmnent arrival,

we hope, of 1201(a)(1)(A). But also there's just
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bandwi dt h consi derati ons on the Internet that our

prograns are -- you know, sone of themare a

reasonably hefty size. And

performvery sveltely and with a 28.8 nodemit's

just not practical for peop

prograns.

M5. GOSLINS: Ckay.

al t hough, obviously,

|l e to downl oad big

" mjust confused

by your statement that wi thout 1201(a)(1) (A nmaking

t hese ki nd of technol ogi es avail abl e woul d not have

been possi bl e,

effect yet. And you don't

know whether it wll

applicable to your products.

MR HUGHES: W

when the | aw hasn't even gone into

be

I, 1"'mnot sure | said

woul d not have been possible. [If | didIl'd like to

anend that. 1'd say it's a

enterprise.

far nore dangerous

crack that basically disables the expire on the

product and turns it into a

fully functional

program again, | suppose we'd have to use

contributory infringenent theory to go after the

di stri butor of the crack.

And al so, obviously,

have the |icense protection as well.

doing 1201(a)(1)(A), | think was recognizing the

Because then soneone who distributes a

we' d

But what Congress was getting at with

pervasi veness of the problem of piracy on the

(202) 234-4433
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Internet, of trying to give us an additional cause
of action to protect our works.

M5. GOSLINS: Yes, but don't you have
that cause of action in 1201(b)? You have a cause
of action agai nst anyone who desi gns, produces or
manuf act ures devices that are circunventing your
access control protections.

MR. SIMON: There are sone specific
aspects of the software industry which is that, as
Paul was nentioning -- one of our problens is |arge
corporate end-user piracy. A conpany will buy a
single copy of a product, then load it on multiple
machi nes. I n those circunstances we think that we
have a nmuch nore powerful cause of action based on
1201(a) (1) (A).

M5. GOSLINS: And you al so, however,
have the |icense requirenents, correct? The
contractual requirenents that cone along with the --

MR. SIMON:. As any good attorney wl|l
tell you, you want as many causes of action as you
can conme up wth.

M5. GOSLINS: | understand that. |'m
just struggling with the idea that any exenption to

1201 woul d be disastrous to the software industry.
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MR SIMON:. It would be. If you
characterize it as disastrous, | agree.

M5. GOSLINS: Actually, | don't. You
do.

MR SIMON:. | think it would be a
serious problem

MR. HUGHES: And | woul d say we al ready
have a serious problem

MR SIMON:  You know, the harmfor us is
today. We lose billions of dollars to piracy. |It's
not a hypothetical possibility, it's an actual harm
What the Congress determned that this was a renedy
appropriate for that actual harm

M5. GOSLINS: And Congress al so
determ ned, did it not, that we should do this
rul emaking to see when and if exenptions are
possi bl e or needed to that prohibition?

MR SIMON. On the presunption the cause
of action would stand, unless there was a
supersedi ng consideration. Wich, frankly, | have
not heard any of the testinony com ng even close to.

MR. HUGHES: And | woul d say
particularly in the area of software, where | think
t he Congress has addressed -- as we've been

di scussing with encryption research and reverse
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engineering and firewall testing, at least to ny
m nd, the conceivable kind of fair use reasons you
m ght need legitimately to circunvent the
technol ogi cal protections on software.

| nean, people -- as Enery and | were
di scussing this yesterday -- with a piece of
software |I'm not aware of people commonly, or even
needi ng to excerpt sort of a page -- the way you can
a page of a book, and make fair use of it. | mean,
software's sort of not |ike that.

And technically, you know, it's an al
or nothing proposition with the access controls that
you' re doi ng your rul emaki ng under.

M5. GOSLINS: Enery, you've given us a
| ot of exanples of what a class of works isn't. [|I'm
curious as to what you think a class of works is.
Can you give us an exanpl e?

MR. SI MON: Not independent of a harm
| think it needs to be decided within the context of
the harm And | think the notion I was answering to
anot her question before, which is -- you know, there
is a strong notion in the Copyright Act that
remedi es should be conmrensurate with the harm wth

injuries. You're talking about a renedy, arguably.
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You' re tal king about curing a potential harm first
you've got to figure out what the harmis

M5. GOSLINS: | understand that. But
your point being that a class of works is sonething
smal l er than a category, and sonethi ng bigger than
an individual work. |Is there an exanple of that
m ddl e area that you think you could give us as a
description of a class of work?

MR SIMON:.  Well, presunmably everything
that is smaller than a category and | arger than an
i ndi vidual work is a class.

M5. GOSLINS: COkay. You made the
argunent, Emery, that we shouldn't be taking into
account chilling effects as sonething that could be
construed as actual or potential harm And | guess
| just want to know why.

If we assunme for a nonment, for purposes
of this question, that we have denonstrated to us
that if the presence or the threat of prosecution
under 1201(a)(1)(A) is deterring people from making
legitimate non-infringing uses, why wouldn't that be
a harm caused by the statute?

MR, SIMON: No, actually | was quite
precise on that point. Wich is that | don't think

a chilling effect should be a dispositive
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determ nation. Because, frankly, chilling effects
are really easy to find in virtually any context.

Soit's not -- | mean, a nere chilling
effect, a nere cause of ny being adverse to doing
sonething is not what the statute requires.

M5. GOSLINS: COkay. So | just want to
make sure | understand your testinony. You can | ook
at chilling effects, it's just not determ native or
the end of the -- shouldn't be the end of the --

MR. SIMON:  No, the statute speaks
specifically about the effect you have to | ook for,
right? 1t tal ks about adverse effect.

M5. GOSLINS: And is your testinony,
then, if we had proof that people were deterred from
maki ng |l egiti nmate uses because of the presence of
1201, wouldn't that be an adverse effect, or would
t hat not be an adverse effect?

MR, SIMON: Making legitimte uses.
VWhat's a legitimte use? You nean, non-infringing
uses? You nean deterred fromlicensing their
products? That's a non-infringing use.

So if it would prevent Adobe from
licensing its products, would that be a chilling
effect? Yes, it could be. [If it would prevent the

North Carolina Law Library from buying, you know, a
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product from Symantec. Wuld that be a chilling
effect? It could be. It's very hard --

M5. GOSLINS: And is that sonething we
shoul d take into account in our determ nation of
whet her we' ve seen a denonstration of actual and
potential harnf

MR SIMON:  Sure. But that's the kind
of testinony you' ve been hearing. And | am sinply
positing to you, find harmand find adverse effect.
That's what the statute asks you to ook for. It
does not ask you -- and | apol ogi ze for com ng back
to what | was raising before. Resist tenptation.

The statute does not require you to
create exenptions. It requires you to find harm
If you don't find a harm the statute says don't do
anything. And until sonebody actually shows real
harm there's no basis for action here.

M5. GOSLINS: | understand that. But
what I'masking is do you think a chilling effect,
assumng it was shown, should be included in our
determ nati on of whether there's harmor not?

MR SIMON. Gve ne a specific exanple.
| can't give you a hypothetical answer to that
guestion because anything can constitute a chilling

effect. It can be a de mnims chilling effect, or
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it can be an enornous chilling effect on free
speech. It can be -- not that free speech chilling
effects are relevant to this, but it can be an
enornmous public interest chilling effect. And you
were quite right in pointing out before that it's
the public interest we're |ooking at here.

So | don't know, which chilling effect?
If chilling effect as a concept?

M5. GOSLINS: Looking at the statute for
a nonent, as you read the statute, assum ng for a
nmonment that we do find a class of works which we
reconmend to be exenpted fromthe anticircunvention
prohi bition, then what happens? 1Is all uses of that
-- are all uses of that class of works then exenpted
fromthe prohibition, or only non-infringing uses?

MR SIMON. Well, it can't be all uses.
Because then we're authorizing infringenent.

MR. CARSON: No, you're authorizing
circunvention at nost. You're permtting
ci rcunvention.

M5. GOSLINS: You can still prosecute
them for infringenent, presunably. |If they then
ci rcunvent access control protection and infringed

your copyright.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

MR, SIMON. Then | guess | don't
under stand your question.

M5. GOSLINS: COkay. Let's assune we
find a class of works of that is exenpted, and the
Li brarian recomends it to Congress and that class
of works is then listed under (a)(1)(A(C. From
that point, under your reading of the statute, are
all uses of that class of works exenpted, or only
non-i nfringi ng uses?

M5. PETERS: O can you basically
circunvent the access control for all classes?

MR. CARSON: For all uses.

MS. PETERS:. Yes. Can everybody
circunvent for all -- if I'"man individual, can |
just circunvent it, period? Because it's one of

t hose cl asses.

MR SIMON: That can't nmke sense. That

can't be right.
M5. GOSLINS: COkay. So how does the

statute work? We find a class of works that is

unattached to any kind of use or users. And | et us

just make up a class of works, whether or not --
conput er ganes.
MR SIMON: Let's do chem stry

t ext books.
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M5. GOSLINS: Okay, chemistry textbooks.
And we identify that as a class of works. Fromthat
point, is your reading of 1201 that anybody can then
ci rcunvent access control protections on chem stry
t ext books? O only people who are then going to
make non-infringing uses of then?

MR SIMON. It's got to be the latter.

M5. GOSLINS: COkay. And where do you
find the authority for that in the statute?

MR SIMON:. Well, that's what (d) days.

M5. GOSLINS: Geat. Ckay.

MR. CARSON: Can we just -- does anyone
have a different view on that?

M5. GOSLINS: Sorry, | just didn't ask -
-1 didn't think you'd want to get into that.

(Laughter.)

MR. CARSON: No, |'ve just been enjoying
-- do you want to address that issue, Rick or Paul?

MR VEEI NGARTEN: |'ve not been -- | have
nothing to add to that. W probably will in our
reply coments.

M5. GOSLINS: Al right. 1 just have
one | ast question for M. Hughes, and then a couple
guestions for you, M. Wingarten. Sorry, | know

we're getting close to our lunch hour.
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M . Hughes, you made the argunent that
we' ve heard from a nunber of content owners, that
basically a common sense argunent that, "Look, we
have to serve our consuners. So we're not going to
do anything that would nake our product |ess
conpetitive.” But isn't that an argunent for
accomodating, by | aw and in proceedi ngs such as
this one, sections of the user popul ace that are not
protected by the market?

Traditionally non-comercial users |ike
universities or libraries, who -- obviously, they
constitute their own market, academ c markets. But
for a mpjority of the comrercially produced products
aren't the sane as the average consuner that you are
ai mng your products to. And indeed, often need
di fferent kinds of licenses and different kinds of
contracts to accommodate the different kinds of uses
that they put their products to, put your products
to.

MR. HUGHES: Ms. Goslins, well, firstly
| guess | should say I'mnot an attorney. So if |
gave a sort of comon sense approach to it, that's
what | fall back on. It's ny years in the foreign

servi ce.
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But | alnmost think you answered the --
woul d al nrost submit that you answered your own
guestion at the very end. | mean, for us and for
sof tware conpani es, educators, libraries, schools,
these are actually inportant comercial markets.
And thanks to our freedomto offer licenses, we're
in fact able to offer special educational products,
speci al educational prices, special educational
terns.

In fact, we heard testinony yesterday
fromone of the people on the |ibrary side just
soneti mes how | ong these negotiations are that are
engaged in. Six nonths, nine nonths. But | would
say there's no contradiction here. That from
Adobe' s perspective, we want to see as nany people
as we can using our products in a way that, frankly,
maxi m zes our revenue and our return for our
shar ehol ders.

And if there's an educational market to
be served, gosh darn it, we'll go after them and do
our best to reach a deal that serves both our
interests. |I'mafraid that's as well as | can
answer your question.

M5. GOSLINS: Does anybody el se have any

comments on that? GCkay. M. Wingarten, | was
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uncl ear at the end of the testinony what exactly you
would Iike us to do. Are there specific classes of
wor ks you are suggesting that we exam ne? And if

so, what are they?

MR VEEI NGARTEN:  Well, | nean, | think
the libraries over the course of this hearing, and
in our conments, have expressed what we want to do.
| understand that there's a profound difference of
opi ni on about how class can be interpreted. W want
a broad exenption for non-infringing use for
lawful Iy acquired works. W don't think that's a
troubl esone thing to understand, or interpret, as
has been suggested by sone peopl e.

W think it's fairly clear. Wether it
is within the scope of this rulemaking is a matter
of | egal debate. And you' ve heard from Arni e and
Julie and Peter, who've suggested it certainly is.
And you' ve heard from ot her people citing their
authority saying it isn't. And | really don't know
what | can add to that.

Libraries sinply do not -- libraries
serve an incredible diversity of needs. And on top
of that, nore and nore works that we deal wth,
digital works, are nultinedia. | don't even know,

frankly, that categories is going to be nuch | onger
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within the law a very useful set of determ nations.
Because things are sliding around, back and forth.

So to tal k about classes now as a
subdi vi sion of categories is -- it seens to nme just
perpetrates an archaic view of the way the whole
i nformati on marketplace is evolving. And that is
changing rapidly in Internet time the |ast two years
since the bill was passed. |It's been several years
of Internet tinme.

So, | nmean, | think for all of these
reasons that you are enpowered and ought to consi der
a broad exenption. And repeating that we are not
interested in a broad exenption that essentially
| egitim zes wi despread piracy. W're |ooking for
non-i nfringi ng uses.

And | think that that would be the
appropriate statenent for the Librarian to nmake.

M5. GOSLINS: COkay. | just have one
| ast question. In your testinony you cite sone
guotes fromdifferent publishers and content
producers about where they think their practice is
going. One of themwas froma firmwho had
devel oped a way for publishers to receive revenue
fromindividual titles. And it says, "Oder titles

and out of print books that have been read and
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studi ed thousands of tines over the years in
libraries, and yet have not generated new i ncone
wi || now produce new revenues."

| guess ny question to you is why should
that bother us? |If we assune that they are stil
available in all of those libraries, and that what
you are getting is a new kind of access that you
woul d not have had prior to this, why shouldn't you
pay for that?

MR. VEEI NGARTEN:  Well, in fact, it seens
tome it's not positing a new formof access. It's
positing a new revenue stream for access that people
have had for nany years.

M5. GOSLINS: But you still have that
access fromthe library books on the shelves that
you coul d use and study thousands of tines wthout
any revenue, right? |It's just you' re getting an
i ncreased access and conveni ence and speed by
getting it digitally.

MR. VEEI NGARTEN: There's a basic trend,
of course, to digitizing works. Libraries have
limted shelf space, and as we nove into the future
we're going to be basically shelving, in some sense

-- whatever that word means -- digital works.
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Yes, there is still this question which
has come up. You're sort of indirectly going to
that question, "Well, if there's print versions
what's the matter with this nodel for digital?"
There's a lot wong with it, particularly in areas
of educational research

Karen yesterday tal ked about whol e new
nodes of research that are based on digital access
to information. W as a nation are busily trying to
noder ni ze our schools and our whol e educati on system
to use digital products. W're noving towards
di stance | earning nodels in which students access
i nformation and schol ars access information
renotely. They can't do it fromthe shel ves.

So there is not an equival ent here
between the digital and the paper version. But the
ot her part of that quote, or the other reason | put
that quote in there is that it illustrates who we
are striking at the very heart of what l|ibraries do.
| nean, |ibraries have al ways bought books. W
spend over $2 billion a year in the information
mar ket pl ace.

We don't steal this stuff. W don't
break into bookstores, we buy it. And then it's

there, it's there for people to use. And you know,
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sonehow t he presunption of saying, "Well, now
publ i shers can go back in and start recapturing
funds for every tinme a student pulls that book off
the shel f."

M5. GOSLINS: But they're not making you
t ake the books off the shelf.

MR. VEEI NGARTEN: No, they're not naking
us take the books off the shelf. These are -- this
is avision for the future. But it is a--it's a
vision that strikes at the very heart of what we do.

MS. PETERS: Can | ask one ot her
guestion that's very related to this? Wich really
has to do with the -- in the Digital MIIlennium
Copyright Act there was an updating of Section 108.
And with respect to a work, a published work that a
library owns that is deteriorating or danaged, a
library now does have the ability to basically nmake
a digital copy of that work.

MR. VEEI NGARTEN:  Ri ght .

MS. PETERS: Doesn't that in sone way
answer your question?

MR. VEEI NGARTEN:  Well, it may be. And
if so, then there's -- this group won't have any

market. But | don't think so. The new products --
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M5. PETERS: Well, it will get to --
what it may get to is the new product may have
search and retrieval capabilities that are enhanced,
t hat val ue-added as opposed to what a library may
do. Wiich is nore like a plain vanilla type
digitization effort.

And if that's true, you know, | would
say that the access to the information is stil
there in the plain vanilla version

MR. VEEI NGARTEN: It nmay be. And what |
said at the conclusion of ny testinony is that we
want to be engaged in a discussion with these
entrepreneurs to see that, both what we do as
libraries and educators, and what they do in terns
of their markets converge. There's no reason why it
can't conver ge.

But these visions of sort of, "Well, now
we can charge for every tine a student turns a page,
or accesses an old out of print book," is -- | think
strikes at the heart of education. And yet it need
not. W can, | think, find some way out of it. But
| guarantee we're not going to find sone way of out
it on the floor of Congress, or even within the

Bel t way.
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M5. PETERS: But we're |ooking at the
adverse effect today, and the adverse effect or
potential adverse effect in the next three years.

Based on what |'m hearing you say, we don't have

t hat now.

MR VEEI NGARTEN:  We don't have that now.
And that may be -- if | could address that point a
bit.

One, we believe that an exenption done
ahead of time serves as a nessage to the marketpl ace
to develop what | refer to as fair use friendlier,
fair use soft technology controls. O at |east pay
nore attention.

| woul d agree, Adobe undoubtedly finds
t he academ ¢ marketplace a very attractive one, an
interesting one, and they al ways have. The kinds of
products they produce are tuned to that.

But | would refer back to the testinony
of the recording industry association -- and |'m
just paraphrasing it now, because | don't have it in
front of nme -- when you asked, "Well, when are you
going to have a library friendly version of a DVD
nmusi ¢ di sk?" The answer was, "Ch, 10 or 20 years.

This is not a very inportant marketplace for us.”
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And | would submt that that -- it's
that kind of attitude that we need to -- that we
don't trust the nmarketplace i ndependent of an
exenption to address. W're always willing to open
di scussions with these people, and to possibly even
hel p them find new ways to market their goods.

M5. PETERS: | think fear and | ack of
trust have a certain role in all of this. Anyway,
Rachel ?

M5. GOSLINS: |'mdone. Thank you.

M5. PETERS: David?

MR. CARSON: Enery, in your testinony
you di scussed the assertion that there should be an
exenption for works with respect to which initial
| awf ul use has been permitted. |s that accurate?

MR SIMON: Initial |awful access.

MR. CARSON: Initial |lawful access,
okay. And you said Congress specifically decided
not to do that. Can you sort of wal k us through how
t hat deci sion cane about, or what the manifestations
of that conscious decision by Congress?

MR SIMON: There were a series of
amendnents that were offered first in the House
Judiciary Conm ttee, Subcommttee on Courts and

Intellectual Property, which considered the bil
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first. As | recall, Ms. Lofgren, whose district
we're actually in, proposed such an anendnment, as
did M. Boucher of Virginia.

And the objective of those anendnents --
and | forget the exact wording of them-- was very
much that. Which is that if you have acquired
| awf ul access to a work, thereafter you nay nake
fair use uses of that work w thout requiring further
perm ssion. And you may circunmvent to be able to
achi eve those ends.

And the House Judiciary Conmmttee,
Subconmittee in the first instance rejected that.
That anmendnent was a threat -- or a variant of that
anendnent, but you probably renmenber this better
than | do. Was then considered in the Conmerce
Conmittee as well.

And | recall M. Boucher offering that
in the Conmerce Conmittee, and | recall he actually
withdrew it before it cane to a vote. There was a
di scussion of it, and then he withdrew his
anendnent. That's ny best recollection. |
apol ogi ze for it being sketchy, but |I'mgetting old.

MR. CARSON: Anyone have any further
recollection to add to that? Enery and Paul,

guess |I'd like your reaction to an exanple | think
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Rick gave. If 1, on Novenber 1st of this year, if |
gave Rachel ny Lexis password and she accessed Lexis
usi ng that password, would she be in violation of
1201(a) ?

MR SI MON:  Yes.

MR. CARSON: Do you agree, Paul?

MR HUGHES: Gosh, it's not Adobe's
busi ness right now But it's always mnmy business to
agree with Enery.

MR, CARSON: | think I'mgoing to have
to revisit the question of reverse engineering with
you for a nonent.

MR SIMON. And you'll get a very
creative answers. Responsive answers.

MR. CARSON: | want to go back to your
| ast exchange wi th Rob, because | think you may have
adm tted something to him But |'mnot sure.
just want to get clarification here.

At the end of that discussion did you
essentially admt to Rob that if we were to include
now, or in three years, or in six years perhaps that
anticircunmvention nmeasures are preventing users from
engaging in |awful reverse engi neering, that does
not fall within Section 1201(f)? The Librarian

woul d have the power under 1201(a)(1)(A) to create
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an exenption that would permt circunvention in
order to engage in such reverse engi neering?

MR SIMON:. | think you have to go back
to what the statute permts you to do through
rul emaking. Wiich is your statutory authority under
rul emaking is not to nmake the rule conformto
what ever court decisions there may be. | think your
statutory authority under rulenmaking is to find what
the statute tells you to find, adverse effect.

And that may be found if there are court
deci sions that have come through tinme which then
cause you to think about those adverse effects. It
may not. It is not, as a matter of first instance,
your duty to say, "A court opinion and adverse
ef fect are synonynous. "

MR. CARSON: Ckay. | follow all that.
But the reason |I'masking this question is, | think
in your testinony you were saying sonething that
cane close to saying that Section 1201(f) nore or
| ess preenpts the field with respect to reverse
engi neering. And that in the 1201(a)(1)(A) process,
the Librarian is powerless to do anything in the

field of reverse engineering.
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Maybe you weren't really saying that.
Because | think what you've just said is
i nconsistent with that.

MR SIMON. Well, let ne be quite
specific. | think whatever the |atitude of the
Li brarian may be in certain areas, the latitude of
the Librarian is substantially dimnished in those
areas where specific issues have been addressed by
the Congress. And those are the exceptions that run
starting with additional violations.

|"msorry, not with C but D Were
exceptions for nonprofit |ibraries, archives and
educational institutions already speaks in sone
respects to that. It speaks to | aw enforcenent,
intelligence and ot her governnent activities. It
speaks to reverse engineering, it speaks to
encryption research, it speaks to exceptions
regardi ng m nors.

There are a whole variety of areas where
there was a specific congressional exam nation.
This is not a de novo review of these issues by the
Li brarian. The Librarian was not asked to do that,
the Librarian was asked to | ook at areas where there

are probl ens.
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And | think that in the areas where the
Congress has spoken specifically to what the
appropriate exceptions are, the latitude and the
di scretion of the Librarian was substantially
di m nished. Wuld | say to you that the Librarian
has zero latitude in those areas? | think that
woul d be a ridicul ous statenent.

But is it much less? | think the answer
has to be yes. Because otherw se these other
exceptions woul d be meani ngl ess.

MR. CARSON. Ckay. | follow what you're
saying. This nmay not be the right group of people
to ask the question to, but since we're talking
about reverse engi neeri ng maybe soneone can clarify
for me. Are there circunstances where, in order to
reverse engineer -- and let's assune it's a
|l egitimate need to reverse engineer -- you really
woul d have to circunvent access control neasures.
Wiy woul d that be a requirenment in order to reverse
engi neer ?

MR SIMON. | nean, |I'mnot an engi neer
but I can tell you what the engineers tell nme. Wat
you are -- the permtted act or acts of reverse
engi neering under the statute are done for the

pur pose of achieving interoperability.
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Interoperability is defined in the statute
essentially as an exchange of information between
either two software products, or software and a
har dwar e pr oduct .

The points where that information or
exchange occurs nmay be parts of subroutines, and
there may be second-1evel technol ogical protection
nmeasures that are applied with a conputer program
There may be a general access control that's applied
to the work as a whole, and any second-| evel
protection that's applied to particular --

MR. CARSON: All right. | see where
you're going. Ckay.

MR SIMON: That is, in fact, the reason
why Section 1201(f) is there.

MR. CARSON: All right.

MR HUGHES: M. Carson?

MR, CARSON:  Yes.

MR HUGHES: If | could | wondered if |
could just return to the first question you asked on
the Lexi s/ Nexis passwords. | actually didn't want
to leave the inpression | was | ukewarmin ny
endor senment of Enery's answer.

(Laughter.)

MR SIMON. Won't be the first tinme.
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MR. HUGHES: And it's not just because
he' Il kick ne under the table, which you would see.
But in all seriousness, Adobe in fact is
increasingly in this business, and software
conpanies are. And it's not access to databases,
but it's what we call -- it's access to prograns, as
Enery di scussed earlier, that are hosted on the
| nt ernet.

And in fact Adobe has a service right
now where you can basically | ease access to a PDF
Creation tool on the web. You can basically go to a
website, you've got a Mcrosoft Wrd docunent.
Let's say you want to nmake it PDF. For $10 a nonth
you can get unlimted access to this ability to
upload a file. It will be crunched on our servers
into a PDF and you'll get it back.

Now, clearly, it seens to ne, that the
di ssem nation of ny password if | posted it on the
Internet to allow sort of everyone in the world
using ny password to use this service -- and the
password is an access control neasure, that's why we
have it there -- |, by posting the password with
that intent would be circunventing the access

control .
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So ny answer to your question is yes,
and a very firmyes.

MR. CARSON: Okay. W heard Paul talk
about trialware. And | think he explained it pretty
clearly to me. 1Is it pretty clear to you what
trialware is?

MR VEEI NGARTEN:  Par don?

MR. CARSON:. Trial ware?

MR. VEEI NGARTEN:  Tri al ware, yes.

MR. CARSON: (Ckay. Let's take a case
where soneone gets access to trialware under those
terms that are associated with it. And rmaybe have
access for 30 days, and on the 31st day you can no
| onger use it. Wuld it be your position, in
connection with the notion that once you' ve lawfully
acqui red possession or use of a work you shoul d be
able to circunvent, would it be your position that
on that 31st day or the 31st nonth thereafter one
shoul d be able to circunvent in order to gain access
to the conputer programthat you first obtained
access to as trialware?

MR. VEEI NGARTEN: No. And | think Lolly,
in fact, addressed this question yesterday. That if
you have access to a toolwork for a specific period

of time, and that's the agreenent you entered into
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when you got the work, on the 31st day you don't
have | awful access to the work. And I think that's
perfectly fair.

We are not interested in a license to
hack or steal, or circunvent |license terns.

MR. CARSON: And yet you do say that
your concerned, as a general proposition, about the
notion that a content provider can use access
control neasures to enforce licensing terns. |
nmean, this is a licensing term isn't it?

MR VEEI NGARTEN: Ri ght.

MR. CARSON: So which licensing terns
are you concerned about, and which are you not
concerned about? And how does one draw the |ine?

MR. VEEI NGARTEN: |I'm not concerned about
you addressing any specific licensing term |I'm
concerned about using 1201 in conjunction with
t echnol ogi cal measures to add the force of federal
crimnal law on users. On the user's side of a
license. That's what |I'mobjecting to.

MR. CARSON: All right. Let nme see if |
under stand what you're saying, then. Going back to
the trialware exanple, you would object to the use
of Section 1201 to create civil liability or

crimnal liability with respect to a person who, on
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that 31st day or the 31st nonth, circunvents in
order to use the trialware, is that what you're
sayi ng?

MR. VEEI NGARTEN: Probably not. Because
we established that the circunventi on would not be a
non-i nfringi ng use.

MR. CARSON: We've established that?

MR. VEI NGARTEN: Didn't we? Well, |
mean - -

MR. CARSON. That wasn't part of ny
hypot heti cal .

MR. VEEI NGARTEN: | mean, you asked ne if
| would want the exenption to include that, and I

said no. Because the work was no |onger |lawfully

acquired.

MR. CARSON: Ckay. But what | think I'm
hearing you say -- and maybe I'mnot hearing it
clearly enough -- is that licensing terns, okay,

fine. Licensing terns are what they are, and people
per haps shoul d abi de by them

MR. VEI NGARTEN:  Ri ght .

MR. CARSON:. But as a general
proposition one shouldn't be able to use Section

1201 to create civil or crimmnal liability for
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ci rcunventing technol ogi cal access control neasures
designed to enforce the licensing terns.

MR VEEI NGARTEN: Ri ght.

MR. CARSON: But then again, | think
you've just told ne that there's one exception at
| east, and that's the trialware exception. \ere
it's okay to use Section 1201 to prevent soneone
fromaccessing that trialware way down the road, or
are you not saying that?

MR. VEEI NGARTEN: If I"mno longer in
| egal possession of it. | nean, I'mnot in
violation of the license. If | still have that
stuff after the expiration of the |license, |'m not
under license. So, you know, |I'm having trouble --
let's posit that there's sonme way that, say the
trialware has limted capabilities. Sone trialware
does operate that way.

| don't know, it's hard because prograns
are not exactly what |ibraries exercise fair use.
So suppose it was a trial work, and it had limted
capabilities, and we circunmvented to make a non-
infringing use of it during the period of tine that
we legitimtely had access to it as a trial work.

If we violate the contract, the license,

t he publisher, content provider is perfectly right
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to go after in a breach of contract or sone such
cause. | do not want 1201 to make a felony out of
t hat .

After the termof agreenment is over, and
| no |l onger have | egal access, |I'mnot under the
contract. W' re not tal king about a violation of
contract. | don't have |lawful access, and it
doesn't fall under the exenption that we're seeking.

MR. CARSON: All right. Let's take a
different contractual term Let's say we have a
contractual termthat says only one person may gain
access to that particular work at a tine. And you
decide, "This is silly. 1've got three people in
the library who want to use it right now. Wy
shoul dn't they be able to use it? They're using it
for research, that's fair use. So | think I should

be able to circunvent,” not w thstandi ng the fact
that there's a contractual termlimting access to
one person.

Wuld it be your position that Section
1201 shoul d not be operative, and you should be able
to circunvent to let three people use it at a tinme?

MR. VEEI NGARTEN: Those are two separate
things. One, yes, it's ny position that 1201 should

not be operative, that it's breach of contract. [|'m
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not saying people should do it. [|'mnot saying
peopl e should violate their contract terns, |I'm
saying | don't want the weight of federal crim nal
|l aw sitting on the users, when if the content
provi der violates ternms of the contract it's just
breach of contract and so sue ne. | want an equal
playing field. And it |licenses what | wanted
resol ved under is contract |aw, not federal
copyright | aw

MR. CARSON: Except when the contractual
termis aterm-- it has to do with the period of
time in which you can use it. | gather you're
saying there's an exception. And if the contract
says you could only use it for a nmonth --

MR VEEI NGARTEN:  No. [It's not
exception. |I'mnot under the contract at the
expiration of the nonth.

MR. CARSON: But you are under the
contract when you're letting three people use it,
even though the contract permts only one person to
use it?

MR. VEEI NGARTEN: Yes, that's a violation
of contract.

M5. PETERS: But this is exactly the

end-user argunent that | think you were meking.
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MR SIMON. Well, | nean, this is a huge
issue for us. And it's a huge issue for us on two
different grounds. One is we do side |icensing.

And we will side license to Stanford University a
copy of "Photoshop” for 100 users. And then you
have 15,000 students using it. That's clearly a

breach of contract. No problem

Now, the question becones one -- but it
was educational, it was fair use. |Is that a defense
of breach of contract? Wll, | see Lolly shaking

her head. But | apologize, Lolly, the American

Li brary Association's been taking the position in
the course of enacting the UCI TA that that should be
a defense to breach of contract. That's an

unt enabl e position as well.

So Rachel was asking ne before a
guestion about various causes of action. So now
we're back to a situation where we have these 15, 000
infringers as well as circunventurists at Stanford
University. W need both causes of action because
while you say with certainty that, "Ch, this should
be done under contract theories,” it's not clear
that we woul d wi n under those contract theories in

every instance.
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W still have infringenment, we still
have harm bei ng done to us, we still have wrongs
bei ng done. And what you're suggesting is -- |
think what you're ultimately com ng down to is
you're afraid of the crimnal liability.

MR, VEEI NGARTEN: If it's infringenent,

if it's an infringenent you have just as nuch cause

of action under 1201. [I'm |l ooking for non-
infringing uses. | don't see any difference here.
MR SIMON: | mean, | guess --
MR. VEEI NGARTEN: |I'mnot trying to argue

with a | awer.

M5. PETERS: No, | know. But it's an
i nportant point. Because the crimnal is wllful
for conmercial purposes or private gain, and yet in
the context that you're using with your Stanford
case, there should have been a license for 15, 000
students, correct?

MR SIMON: Yes. Now, is that willful,
is that for comercial gain? WlIl, the way the
statute actually now reads, it's not direct
comercial gain, it's actually |oss or revenue
counts as wel | .

So, yes, | think -- but, |ook.

Utimately the reality is -- and | can't speak for
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ot her industries, but froma software industry
perspective, we're really not interested in putting
Stanford University in jail. Wat we're interested
in doing is selling them 15,000 copi es of

" Phot oshop. "

That's what we want to do, sell -- you
know, we want the crimnal sanctions there because
we think they create an effective deterrent. But
the reality is we want to sell product. That's what
we want to do. And suggesting sonehow that a
contract - based cause of action alone, given the
realities we're confronting in the marketplace right
now is sufficient, is just not true.

Now, maybe |ibraries and educators are
ni cer than nost people. Well, they're certainly
better looking. And it may be easier to deal with
ni ce people, but the problemis there's no real way
to parse this | aw between nice users and bad users.
You guys kept on asking ne, "Tell ne who a user is."

Vell, can you parse it by nice users and
un-nice users? You can't. You can't do these kinds
of things that easily. 1It's all context specific.

MR. CARSON: Well, when we're talking
about crimnal liability, you can parse the law with

respect to certain kinds of users who sinply -- you
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can't have crimnal liability with. 1204(d) exenpts
libraries, nonprofit libraries and educati onal
institutions, for exanple.

MR. SIMON: Correct. But again, those
are not issues for this rul emaking, those are issues
of the operation of |aw.

M5. GOSLINS: Absolutely.

MR. CARSON. Rick, | think nost of the
testimony we've heard from ot her representatives of
libraries -- and I'mnot sure, you said it seens to
be inplicit, but let me clarify it first. The types
of technol ogi cal neasures, access control measures
you're concerned with so far seemto be access
control neasures that are enforcing contractual or
licensing terns. |Is that, as a general proposition,
t he case?

When you run into those technol ogi cal
measures, or when you run into those |icensing
terms, that the licensee had the opportunity in
exchange for, perhaps, a paynent of nore noney to
get licensing ternms that woul d have permtted the
very act that you're trying to circunvent in order
to be able to do it.

MR. VEEI NGARTEN: There's probably no

single answer to that. | nmean, |I'mnot a working
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librarian and so | don't know. But you've heard
from Karen yesterday that there are tinmes when she
has to negotiate for a year or nore in order to get
terms she needs. And she has told nme, so | guess
this is secondhand, she's told ne that there's
sinply been tines when she has not been able to
nount products because she couldn't get the terns.

But there are two other issues. One is
that the technol ogi cal controls beconme enbedded in
the product itself, and are part of the product.
You really can't -- it's no |longer negotiable. And
we think that this is going to be, these |licenses
are going to be less and | ess negotiable for these
sorts of terms.

There are, of course, products, an
i ncreasi ng nunber of products that come with click-
on or shrink-wap |icenses where there's no
negoti ati on what soever, we nentioned UCI TA which
covers those sorts of products. So | don't think
there's any single answer.

Yes, if it's a question of, "Well, w'd
| i ke three students or three users instead of one
user to use it," I'"'msure that the provider is
perfectly willing to say, "Well, okay. That wll

cost you this nuch.” O, "W would |ike this much
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stuff onit, or like the ability to print out of
it,"” or whatever. There are negotiable prices in
sonme cases. But certainly not in all.

MR. CARSON:. Well, let's take a case
like that, where, in fact, the provider is perfectly
willing to license you to |let three people use it
rat her than one. But you decide you don't want to
pay that price. You'll just take the license for
one, and if we want three people to do it we'll
ci rcunvent.

If that case were to arise and that was
the choice you nade, would it be your position that
even t hough you had the opportunity to negotiate a
deal that would give you the right for access for

three users, you should be able to circunvent with

i mpunity?

MR. VEEI NGARTEN: Certainly not.

MR. CARSON: Ckay. 1201 should be able
to -- should be operative in that case, then?

MR, VEEI NGARTEN:  No.

MR. CARSON: No?

MR VEI NGARTEN:  No. That contract |aw
shoul d be operative, not 1201.

MR. CARSON: And why not 12017
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MR VEEI NGARTEN:  Well, if a court were
to determine -- no, I'Il take that back. | was too
quick on that. That if you violated the terns of
the -- one, if you violated the ternms of the
contract, that's contract law. [|If sonebody took
action under 1201 agai nst you, or against the user,
and the court determned that it was not a fair use
under what ever theory of argunent, then 1201 woul d
apply.

If the court said, "Well, you may have
violated the contract, but it was a fair use under
copyright law, 1201 does not apply, although you
still may be in breach of contract.” | nean, people
give up their fair use rights in contract all the
time. It's various kinds of rights for various
purposes, and that's their right, as | said, as
consenting adults, to do so. And we do not
recommend that they be scofflaws, or violate their
contract.

M5. PETERS: Well, | just want to take
over. If a library today buys a book, only one
person at a tinme can use that book, right?

MR. VEEI NGARTEN: For the nost part, yes.

M5. PETERS: So if, when you now are

buyi ng a package you have a choice with regard to
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t he sinul taneous accesses that you're going to
provi de, which really you' re substituting for, in
essence, the nunber of books that you would have on
t he shelves so you could serve so nany people at a
time.

So | guess | have a hard tine figuring
out why that rises to the level of a fair use.

MR, VEI NGARTEN: | didn't say it. |
don't think I said it did. | think | said -- | just
said if a court decides it didn't. And the court,
you're right, the court may well decide that that's
not fair use.

MS. PETERS: GCkay. Do any of you have
anything else that you'd like to add at this point?
Does anyone el se have any questions?

(No response.)

M5. PETERS: Al right. What are we
going to do this afternoon? First of all, before I
get there, | want to thank the witnesses. They were
extrenely hel pful, and |I really do appreciate your
testi mony and appearing here.

Second, we don't know whether or not we
will have M. Metalitz this afternoon, but we do
know that we will have people who can appear earlier

than the two o' cl ock. Because of the tine frane,
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what we're going to suggest is that we start at

1: 30. Not suggest,

we are deci ding and announci ng

that we will be starting at 1:30.

Thank you.
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A-F-T-EERRNOON S E-SSI-ON
(1:35 p.m)

MS. PETERS: Good afternoon. Welcone to
the | ast session of our |ast day of hearings. W're
fortunate that Steve Metalitz nade it here after a
long and difficult trek. And what we've decided to
do is to let Steve present the testinony that he
woul d have presented this norning, and then we wl|
just ask questions of him And then we'll take the
panel that we had intended, if it works out that
way.

So, it's all yours, Steve.

MR. METALI TZ: Thank you very much. And
t hank you, particularly, for accomobdating the
vagari es of ny travel schedule. | should have known
when | was about to step on Flight 301 from Chi cago
to San Jose that it would be pre-enpted. And indeed
it was, but | did get here eventually.

"Il try to be brief, because I am
i nfringing on your schedule here. | wanted just to
start by going back to the basics, which |'msure
have been reviewed several tines in the |ast few
days, as well as two weeks ago.

Congress established this rul emaki ng

proceeding to answer a single question: Should the
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Oct ober 2000 effective date of the statutory cause
of action against circunvention of access control
neasures be delayed with respect to any particul ar
cl ass of copyrighted works? That's the first basic.

And the second basic, as in any
proceedi ng, is who has the burden of persuasion.
think it's clear that those who believe that the
ci rcunvention of access controls should remain | egal
after COctober 28 bear that burden, including the
burden of defining as to what particul ar class of
wor k the prohibition should not go into effect.

On behal f of the 17 copyri ghted owner
organi zations that | represent, we feel that clearly
the answer to the question Congress has asked is no,
that as to no classes of works should the Section
1201(a) (1) prohibition not cone into effect.

And on the second question of the
burden, it follows we don't believe the burden has
been net to show that there's a need for any
exception in this area.

This is a substantial burden, and |
t hi nk everyone has recogni zed that. Some of the
testinmony you heard in Washington called it an

illusory goal, or an unattainable dream stated that
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it was inpossible for anyone ever to neet this
burden. | don't agree.

This burden could be nmet if the
proponents of an exception had specific, strong and
per suasi ve evidence of the likely effects of the
prohibition on the ability of users to nmake non-

i nfringing uses of particular classes of works.

That burden can be net, but it hasn't been net.
Because that type of evidence has not been presented
to you.

You' ve received a huge vol une of
evi dence, but nost of that does not address the
guestion, the only question that Congress directed
you to answer. And what does address that question
doesn't cone close to carrying that burden

It seens as though sone of the
participants in this proceeding want to treat it as
an open-ended di scussi on about the inpact of
technol ogy on the way copyrighted nmaterials are
created and produced, marketed and distributed, on
the effect of those technol ogi cal changes on the
rel ati onshi ps anong creators, internediaries,
custonmers and ot her stakehol ders.

If that's what we were about here, the

copyright industries and the copyright owner
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organi zati ons would have a lot to contribute to that
di scussion. W have a | ot of concerns about those
issues. But that's not what this proceeding is
about. You're not here as noderators of a gripe
session, or of an open-ended di scussion. You're
here as deci sion-nmakers or as recommenders of

deci sions on whet her an act of Congress shoul d take
ef fect as schedul ed.

You have a specific job to do, you have
specific ground rul es under which that job should be
carried out, and I'd like to focus on those. The
guestion before you, and the quantity of the
evi dence that's been presented to you. And whet her
it matches up to the burden that Congress has set in
t hi s proceedi ng.

Now, we've explained in our reply
comments, which were quite extensive, why we think
nost of the evidence that's been submtted, at |east
so far, is not really relevant to this proceeding.
It's ainmed at answering other questions that
Congress actually not only didn't direct you to
answer, but Congress has al ready answered.

Questions such as whet her copyri ght
owners shoul d have the right to enpl oy technol ogi cal

nmeasures to control or manage access to their works.
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Questions such as what scope of exception should be
provi ded for reverse engi neering. Questions such as
what should the relationship be between the
anticircumvention prohibitions and the concept of
fair use.

Those questions have been asked and
answered, and to provide opinions on themin this
proceeding really is of no value to you. They don't
shed any light on the single question that Congress
asked you to answer.

Now, a few of the subm ssions that
you' ve received have sought to propose particul ar
cl asses of works as to which circunvention of access
control should remain | egal after Cctober 28th. 1In
our view, none of those proposals pass nuster. Mbst
of themdidn't really designate a class of works.

They really tal ked about an exenption
based on the status of the user of a work. That's
an approach that Congress considered during the
del i berations on the DMCA, but that Congress
ultimately rejected.

And when there has been an attenpt in
this proceeding to identify a class of works, upon

cl ose exam nation it proves to be an extrenely
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expansive class, and it's boundaries are very
difficult to define.

But | think the main flaw of all these
proposals is that they' ' re not based on any specific
evidence that the ability to make non-infringing
uses of works would be harmed if Section 1201(a) (1)
cane into effect for all works, as Congress
provi ded.

There have been a Iimted nunber of
anecdot es that have been put forward as evi dence of
an adverse effect, but they don't wthstand
scrutiny. Even to the extent that any real threat
of harm has been denonstrated, you have to bal ance
t hat agai nst the evidence that the use of access
control neasures has increased, and not decreased
the availability of works for non-infringing uses
since Congress directed this proceeding to undertake
a net cal cul ati on.

Let me just say a word about the concept
of particular classes of works. | know this has
been a frustration to the nmenbers of the panel, to
try to solve this conundrum that Congress has given
it.

The question of what constitutes a

particular class of works can't be answered in the
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abstract. And from our perspective, trying to
answer that at this point would be like asking us to
categorize or classify the specific angels that are
dancing on the head of a pin. W'd be glad to try,
but we just don't see any.

And until we see sone evidence of
specific adverse inpacts, it's very difficult to
figure out whether you can design a particular class
of works that covers those adverse inpacts.

If you agree with this, and if at the
end of the day as you assess the evidence, you don't
think that the adverse inpact has been denobnstrat ed,
you may want to take the approach of not addressing
t he question of what would constitute a particul ar
class of works. You may want to |eave flexibility
for yourselves and your successors three years from
now in the next triennial proceeding, when the
evidentiary record may be nore conpl ete.

At that tine, if there is evidence of
specific adverse inpacts, that would be a point at
whi ch you' Il need to deci de whet her that evidence
can be organi zed to define particular classes of
wor ks.

Let me turn to, three issues that were

quite promnent in the hearings in Washington. In
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fact they're inplicit in all of the testinony, but I
t hi nk the Washi ngton testinony brought themto the
fore. And as | understand it, sone of them have
been revisited here.

The first is the question of initial
| awf ul access, the second is the focus of this
proceeding on fair use, and third is what | would
call the bugaboo of pay-per-use.

First, the notion that it should be
perm ssible to tanper with access controls as |ong
as they manage sonething other than initial access
to copyrighted materials. | call this the initial
| awf ul access approach, because that's what its
proponents called it two years ago when they sought
to persuade Congress that these second-| evel
controls, or persistent access controls ought to be
fair game for circunvention

They weren't able to persuade Congress
then, and for that reason perhaps they don't use the
phrase as nmuch now. But it's basically the sane
appr oach.

Thi s approach sees access controls as an
on/of f switch, and nothing nore. O in fact as
sonet hing | ess, because under this analysis once

access is switched on it can never be sw tched off.
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In this view every license is a perpetual |icense,
or should be. Subscribers to copyrighted materials,
| i ke di anonds, are forever.

That's the approach that underlies
Prof essor Jaszi's suggestion, for exanple, that
wor ks enbodi ed i n copi es which have been | awful |y
acquired by users who subsequently seek to nake non-
i nfringing uses thereof, that those users ought to
be free to circunvent access controls in that
endeavor.

This rul emaking may originally, at one
poi nt, have been intended to give a privileged
status to those who claimto have achieved initial
| awf ul access to a copy of a work. But Congress
t hought better of this approach. It was dropped
| i ke a stone when the bill reached the conference
conmittee.

And the reasons for Congress' change of
mnd are, | think, not hard to understand. The
concept that people who obtain initial |lawful access
ought to be free to circunvent thereafter is
antithetical to pronoting the availability of
copyrighted works. If the on switch can never be
turned off, there's little incentive ever to provide

initial access in the first place.
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By contrast these second-level controls,
or persistent access controls as sone have called
them are being used to maxim ze access by the
greatest nunber of users in the nost efficient
manner permtted by digital technol ogy.

For exanple, tine-limted access, which
is an exanple of this type of persistent access
control. It's not a new concept, it's not a radical
concept. And certainly the library community is
famliar with it because the nost famliar exanple
m ght be the public library, where borrowi ng a book
does not entitle you to keep it forever. The video
rental store operates on the sane principle.

Technol ogi cal measures have been used
for decades to enforce time-limted access to
copyrighted materials. Once your subscription to a
prem um cabl e service expires, scranbling technol ogy
deni es you access to reruns of the prograns to which
you once enjoyed initial |awful access. Bl ack boxes
ai med at overcomng this access control mechani sm
have been outl|l awed for many years.

Li braries and our research institutions
seened to have survived this developnent. So it's a
little hard to understand the intensity of their

expressed concern that extending this nodel to
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online and other digital nedia will be fatal to
their future.

O course, they're nore used to dealing
with the traditional environnent in which purchase
of a physical copy entitled the purchaser to
per petual access to the work it contained. But as
| ong ago as 1976 Congress nade it clear that to
equate the copy with the work is a fallacy.

You heard testinony earlier this nonth
fromDavid Mrchin of Silver Platter that nade it
clear that libraries have functioned successfully
for years in an environnent which includes so-called
second- | evel access controls, such as a |licensed
limt on the nunmber of sinultaneous users.

And | think it's significant that,
according to all the testinony |I heard -- and
per haps you heard sonething different in the | ast
day -- libraries haven't found it necessary to
ci rcunvent the existing access control neasure in
order to deliver to their users the enhanced and
expanded access to copyrighted materials that
di gital technol ogy enabl es.

It's really hard to conclude fromthis
evi dence that cataclysm c changes will occur, or any

significant adverse effect, once the |egal
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prohi bition agai nst circunmvention cones into force
on Cctober 28th. Some wi tnesses have told you that

Congress really didn't have these persistent or

second-| evel access controls in mnd when it enacted

Section 1201(a).

| think if you |l ook at the |egislative
history it's clear that this is exactly what
Congress had in m nd when it tal ked about access
controls. The House Manager's Report gives the
exanpl e of an access control that "woul d not
necessarily prevent access to the work altogether,
but coul d be designed to allow access during a
limted time period, such as during a period of
library borrow ng."

The House Manager cited this as an
exanpl e of a technol ogi cal neasure that would
"support new ways of dissem nating copyrighted
materials to users, and safeguard the availability
of legitimate uses of those materials by
i ndi vi dual s. ™"

So in fact Congress not only was aware
of these technologies, it counted themon the
positive side of the |edger, and encouraged you to
count themon the positive side of the |ledger in

trying to figure out the inpact of access controls
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on the availability of works for non-infringing
uses.

Let nme speak a word about non-infringing
uses. Congress didn't ask about the inpact of the
ci rcunvention prohibition on fair use, it asked
about its inmpact on non-infringing use. And, of
course, that's a nmuch broader category. It includes
fair use, but it also includes licensed or permtted
uses.

| had the feeling fromsonme of the
testi mony and subm ssions that |icensed uses really
don't count, because they depend upon the agreenent
with the copyright owner. It's the sanme theory that
makes the apples that you filch fromthe orchard
taste a little sweeter than those that you buy at
the store. But fromthe standpoint of the end-user,
it's hard to see the relevance of this distinction.

| think Congress took the sane view,
which is a practical view So long as the public is
able to make use of these materials wthout
violating the copyright law, why is that
avai lability somehow tainted, if it takes place with
t he consent of the copyright owner?

| think the m ndset that reads non-

infringing use to nean only fair use hel ps explain
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why the w tnesses, again, were not able to conme up
Wi th any concrete instances in which circunvention
of technol ogi cal nmeasures is necessary to serve

| i brary patrons, or students or researchers.

Time and again you were told that there
are potential problens, but that they so far have
been resolved in negotiations with the copyright
owner. This may be di sappointing to sone of the
i nternedi ari es who are shoul dering the burden of
persuadi ng you that there should be exceptions to
Section 1201(a)(1). But it's good news for the end-
user, and that's the party on whose benefit Congress
directed that this proceeding be carried out.

Finally, let ne just say a word about
pay-per-use. This is a pricing strategy that we
find in sone areas of the copyright market. And
sonme of your witnesses portrayed it as not only
fatal to the American scholarly enterprise, but
actual ly unconstitutional.

Pay-per-use, like tine-limted access,
has a very distingui shed pedigree. Look back to the
first concert or play for which adm ssion was ever
charged, which was a pay-per-use of the performance
of copyrighted work. Up to the present day this is

wi dely used for the delivery of some types of
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performances by cable, satellite, over the Internet.

Interestingly, the area where it's
probably nade the |l east inroads is in the academ c
and library markets. Pay-per-use -- or rather, |
shoul d say, unnetered use is probably nuch nore
preval ent today than it was 10 or 15 years ago, when
you had connect time charging, per-search pricing
and these other pricing strategies that are |ess
comon t oday.

In fact, you could nake the argunent
that, under some circunstances, pay-per-use nmay be a
cheaper and nore efficient neans for libraries and
educational institutions to serve their
constituencies than the unlimted use nodel which
currently prevails.

| think what we'll see, that we've seen
so far, is that where that argunment has nerit the
mar ket devel ops in that fashion. Were pay-per-use
is disfavored for whatever reason, it will remain an
exception and not the norm But for your purposes,
t he purposes of this proceeding, | think the
opponents of pay-per-use have failed to nake any
per suasi ve showi ng that the pay-per-use nodel wll

beconme nore preval ent unless the effective date of
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Section 1201(a)(1)(A) is delayed for some particul ar
cl ass of works.

And even if they were able to carry that
burden, they would still have to show that such an
outcone would be likely to |ead in balance to the
adverse inmpact which Congress was concerned to
prevent, and which Congress directed your attention
to.

Al'l this gets back to the evidence, how
it matches up with the burden that Congress inposed.
And | think on review of the evidence, | would
suggest to you that there's really not enough
concrete evidence on which the Librarian could
rationally base a finding that an adverse inpact is
likely to occur if Section 1201(a)(1)(A) goes into
effect on schedul e.

You' ve heard fromw tnesses their
appr ehensi ons about pay-per-use and persi stent
access controls, but nmany of those sanme w tnesses
said that so far they haven't encountered those
phenonena. They're worried about |icensing terns
that will be inflexible or intrusive. Sone of the
W tnesses quite candidly asked you to use this

proceeding to inprove their bargaining position.
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So far these probl enms have not
materialized. They predict that it will be
necessary to circunmvent access controls in the
future. And therefore they ask you to stop the
congressi onal prohibition on that behavior from
taking effect. But so far, even though it is not
currently a violation of law to circunvent these
nmeasures in nost cases, they can't point to a single
i nstance where they' ve needed to do so.

In short, in a proceedi ng which nust be
based on facts, these w tnesses have bought you
fears. And the evidentiary foundation they
presented is too flinsy to support a decision to
delay the effective date of Section 1201(a)(1)(A)
for any class of works.

On behal f of the organizations
representing a broad spectrumof U. S. copyright
owners, | urge you to recommend to the Librarian
that the cause of action for circunvention of access
control neasures take effect as schedul ed, for al
wor ks protected by copyright.

Thank you again for your indul gence in
ny tardiness. And |I'd be glad to answer any

guesti ons.
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MS. PETERS: Thank you for managing to
make it here. | want to start the questioning with
Rob.

MR. KASUNI C. Good afternoon. Suppose |
told you that yesterday we heard conpelling and
hi ghly specific testinony that there was a
denonstrabl e adverse effect from access control
nmeasures utilized in a particular class of works,
nanely notion pictures. And in addition, these
notion pictures were only available in digital
format. So, a sole source situation

How woul d we define a coherent, well-
defined class of works? Wuld we exenpt all notion
pi ctures as a class, so that anyone could circunvent
t hese technol ogi cal protection neasures, both
purchasers and pirates, or would we define the class
as notion pictures that were lawfully acquired?

MR METALITZ: Well, | can't really
answer a hypothetical question, based on the
evidence that I'mnot famliar with. But | think,
in general, if you were convinced that there had
been this -- or that there was a |likelihood of this
significant adverse inpact, you would then need to
try to fashion a definition that woul d be neither

under -i ncl usi ve nor over-incl usi ve.
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One that would capture the types of
wor ks as to which that inpact had been denonstrat ed,
and didn't go far afield into areas where that
adverse effect hadn't been denonstrated, or didn't
appear to be likely.

Congress obviously didn't give you a | ot
of guidance on this, but they did suggest that it
ought to be a particularized determ nation. And
sonet hing that was sinply based on one type of
protective technol ogy was not appropriate, that a
definition based on one category or description of
users probably wasn't appropriate.

That the touchstone is what class of
wor ks can you describe as to which the -- again, not
the use of the access controls, that's not the issue
-- but the prohibition against circunvention of the
access controls would be likely to achieve that
adver se inpact.

So | doubt that it would be a category
as broad as all notion pictures. | doubt that it
woul d be a category as broad as all notion pictures
in a particular technological format. But, again,
that's the kind of question that | find it very

difficult to answer in the absence of evidence.
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Because, for one thing, it may bind your
hands -- or those of your successors -- when they
actually have to deal with evidence that there has
been significant adverse inpact. So | think caution
is probably advised in this area, except and unl ess
-- except to the extent that you are persuaded t hat
t he proponents of an exception had net their burden.

MR KASUNIC. In the legislative history
there was discussion in the House Judiciary Report,
early on, that "[p]aragraph 1(a)(1l) does not apply
to subsequent actions of a person once he or she has
obt ai ned aut horized access to a copy of a work
protected under Title 17, even if such action
i nvol ves circunvention of additional forns of
t echnol ogi cal protection nmeasures.”

Doesn't this passage support the
proposed exenption by some groups that classes of
works that are initially lawfully accessed shoul d be
-- you should be able to circunvent?

MR, METALITZ: Well, | think to the
extent that it does, you have to | ook at the whole
| egi sl ative history. That provision was in the
House Judiciary Report, which is at an early state.

It did refer to 1201(a)(1) which is now
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1201(a)(1)(A), and | don't think there's been any
change in that |anguage.

But | think if you | ook at the
| egi sl ative history underlying this proceedi ng, and
how you' re supposed to answer that question, what
i ssues you're supposed to look at, it's clear that
Congress thought that access control mechani sns that

applied after "initial |awful access,” could have a
use-facilitating or use-enhancing effect. And that
they were a positive elenent in the cal culus for
what the inpact of these technologies -- and even
nore inportantly -- of the prohibition would be on
the availability of works for non-infringing uses.
So | think you' d have to put that observation in

t hat context.

MR KASUNIC. W had discussed, earlier
this nmorning, some of the statenents in the comrents
on reverse engineering. And in your comrent, as
wel |, there was a discussion that Section 1201(f)
woul d prohibit the Librarian from nmaking a
determ nation on this area of -- within the scope of
1201(a) (1) (A). That because Congress had al ready
acted in that area, that there was no room

Is that sonmething that would be -- in

ternms of changes in technology, if this was -- those
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exenptions were done at a specific point in tinme, if
at sone point in tinme adverse effects were shown in

relation to that, would reverse engi neering be

sonet hing that the Librarian would be prevented from
addr essi ng?

MR, METALITZ: Well, it depends on what
they would be. 1201(a)(1), as you know, of course,
is not in effect. It is not nowa violation to
ci rcunvent access control neasures for the purpose
of reverse engineering, whether or not that reverse
engi neering woul d be infringing under the copyright
| aw or not.

On Cctober 28th, it will be illegal to
do that. But only within the scope of what
1201(a) (1) provides, and Section 1201(f) provides an
exception to Section 1201(a)(1l) in certain
circunstances. And to kind of oversinplify it,
perhaps a little bit, if the circunvention is
necessary in order to obtain information in a
reverse engi neering context that would not
constitute an infringenment, then there's an
exception to Section 1201(a)(1) as well.

So that's an area where the scope of the
ci rcunvention prohibition is linked with issues of

infringenent to a great extent, if not exactly the
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full extent. So if in the future, you found that
peopl e -- because they couldn't circunvent in the
circunstances that didn't fall within the Section
1201(f) exception, because those circunventions
remained illegal, that therefore caused an adverse

i npact on the availability of works for non-

i nfringing uses, then you would be in the real mof
the kind of things that the triennial proceedings is
supposed to | ook at.

But it doesn't | ook at Section
1201(a)(1) in a vacuum Section 1201(a)(1l), when it
goes into effect, will be subject to exceptions for
reverse engi neering, for conputer security, for
encryption research. | think those are the
princi pal ones, and there may be others as well.

So that's the prohibition whose inpact
you' re supposed to assess, either today its
anticipated inpact, or three years fromnow its
actual inpact, as well as anticipated over the
following three years. | don't know if that answers
your questi on.

MR. KASUNIC. Yes. W have also heard a
| ot of evidence or rather, a lot of testinmony from
the library community and educators that this would

cause the prohibition, and Section 1201(a)(1) would
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cause a chilling effect. And to what extent is a
chilling effect an adverse effect -- sonething that
shoul d be considered -- or is the likelihood of a
chilling effect sonmething that shoul d be consi dered?

MR METALITZ: |'mnot sure what it
woul d be a chilling effect on. Usually, that term
is used in the First Amendnent context. Is that
what - -

MR KASUNIC. A chilling effect on
making fair use determ nations. Wth sonme of the
crimnal ramfications and civil penalties involved,
and the uncertainty with a nunber of the terns that
are involved in Section 1201(a)(1) -- there has been
the claimthat there is a certain anmount of
vagueness to sone of the terns -- that this
uncertainty would really prevent |ibrarians who, it
was stated, were by their nature cautious, from
exercising privileges. The penalties and
anbiguities would cause a chilling effect on the use
of certain privileges that existed.

MR, METALITZ: 1 think it would help in
evaluating that claimif we knew what types of
activities were being chilled. The whole chilling
concept is, you know, how close to the |ine of

|l egality do you encourage people to go. And the
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evidence so far is that they're all the way across
the roomfromthe line of legality.

When you asked the witnesses in
Washi ngt on whet her they had ever had to circunvent
access controls in order to serve their patrons, the
answer was no. And when they raised fears about
sone of the areas where this m ght happen, such as
with the i mage dat abases and so forth, you pressed
t hem

It seemed to me that the evidence was
that they'd been able to resolve this in
negotiations with the copyright owners. So that
doesn't sound as though they' ve been chilled yet.
Because every tinme they felt cold, they' ve been able
to find sone warnth sonewhere.

So | think you' d have to know nore about
what types of activities they claimthey were
di scouraged from undertaki ng before you could
eval uate whether a chilling effect was sonething
that anounted to a significant adverse inpact, as
Congress directed you to assess.

MR. KASUNIC. Thanks. That's all |1
have.

MS. PETERS: Thank you. Rachel?
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M5. GOSLINS: M. Metalitz, | think
we' ve asked this question of al nbst every content
owner representative in front of us. And | think
we've yet to get an answer we can take to the bank.
But 1'mgoing to try again.

You have all provided us with nunerous
exanpl es of what is not a class of works. And I'm
curious as to whether you have an exanpl e of what
m ght a cl ass of works.

MR, METALITZ: Well, I'mnot sure you're
going to be able to bank any nore on what |'m saying
t han what the others have said. And I'd like to
explain the reason why. 1've referred to this in ny
t esti nony.

When you're dealing with a null set, it
is extrenely difficult to categorize it, or classify
it. The danger of doing that is that you set up
rules that, in the hypothetical situation, that may
not be the right ones when your set is no | onger
nul |, and you actually have some exanpl es of adverse
i npact .

You know, | recall your dial ogue about
this with M. Lutzker. Sone things that he said
woul dn't disagree with. For exanple, it doesn't

necessarily have to be a subset of the categories of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

142

works in the Act -- not an exhaustive list -- that's
laid out in the act of the cross-cutting. O you
could say a class includes elenents fromnore than
one of those categories.

But, again, it's very hard to answer
that when we think we're dealing with -- from our
perspective, we're dealing with nothing. W're
dealing with a null set. Let's see the exanples,
let's find the clear cases of adverse inpact. Then
it would be nore realistic to try to say, "Wll, can
we define a particular class of works that kind of
covers that waterfront?"

M5. GOSLINS: | had a simlar discussion
with M. Sinon this norning, and he simlarly said
you have |l ook at the harm The problem | think, in
that is that on one hand we have significant anount
of content owners telling us we shouldn't | ook at
uses or users in defining a class of works. On the
ot her hand, how can you | ook at harm wi t hout | ooki ng
at who is being harned, and what they're doing in
whi ch they're suffering the harnf

So it's hard to recommend -- do you have

any suggests on reconciling -- defining classes by

who is being harnmed, and what they're doing, on one
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hand. And not | ooking at uses or users on the
ot her.
MR, METALITZ: | think when you're
| ooki ng at the evidence, you have to | ook at the
uses and the users. Because you're going to have
exanples. The exanple will be User X is unable to
make this particular type of non-infringing use of
this particular work, because of the prohibition
agai nst circunventing access controls on that work.
Then you no | onger have a null set.
You' d have an exanple, you' d have at |east a
species. And then you'd have to try to figure out -
- and maybe if you have two species or three
species, then you'd try to figure out what's the
generic class of works that covers those exanples.
So | don't think it's irrelevant.
think the exanples that you woul d get obviously have
to have sone expl anation of who the user is, and
what use it is that they wish to nake, or are unable
to make. But then at that point you have to go to
the next level of analysis and define a particular
cl ass of works that covers that. Again, we don't
see that first step has been shown.
M5. GOSLINS: As | understood one of the

points in your argunment, was that non-infringing
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uses should cover -- what we should be looking at is
adverse inmpacts on other things, such as |icensed
uses or specifically-permtted uses under specific
exenpti ons.

And | think, in fact, we have heard sone
exanpl es of problens in those categories. 1In the
Washi ngt on hearings we had a gentl eman who tal ked
extensi vel y about dongl es, and what happens when you
have a | ost or damaged dongle. You still have an
operating license, but you' re unable to replace it
because the conpany isn't willing, or it's out of
busi ness.

Yesterday -- | don't think you were here
-- but Lolly Gassaway representing the AAU and
several other organi zations, tal ked about a CD t hat
she had in her library where the content expired,
even though there was no license termrestricting
the content. Restricting the tinme or limting the
time that the content should have been avail abl e.

So that was a m stake situation.

We al so had testinony about |ibraries
statutory rights to lend certain things |ike books
or software prograns. And their inability to do so

if the material is encrypted, because they woul dn't
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be able to I end the decryption key to the person to
whom t hey were | ending the object.

So we do have exanples of ways in which
peopl e nmay be prohibited from nmaki ng uses that would
be perm ssible under their |icense or under the
statute. And I'mjust curious as to how you woul d
respond to those.

MR METALITZ: Well, let me take it in
reverse order. The decryption key issue, if |
understand it, is really a question of whether
there's a license agreenent that is not -- you
referred, | think, to a statutory right to | end
sonething, and that certainly is a right that can be
nodi fied by a |license agreenent.

So that when a library, let's say,
acquires a piece of software, they, | would think,
ordinarily do so subject to a |license that states
t he circunstances under which it can be lent. So |
think that's really --

MS. GOSLINS: But let's assune there's

not a license. |If a library purchases a copy of
Steven King's e-book, "Riding ABullet,” | think
it's called. It can only be played on the conputer

whi ch downl oads that for that content.
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And even if there's no licensing term
restricting themfrom | ending the book, checking it
out to the extent that they could do so
technol ogically, they're incapable of doing so
because of the access control protections.

MR METALITZ: Well, | think you're
going to hear nore about that in the next panel.
Because that's a species of the general problem
which is whether the acquisition of a copy -- to say
it that way -- necessarily brings with it the right
to play that copy, use that copy on a machi ne of
one's own choosing. O, rather, on the one that the
copyright owner intended that it be used on.

| think that woul d be an expansi on of
what ordinarily has been considered the privileges
of the user. |It's kind of like saying if you bought
a Betamax tape, you have to be able to play it on a
VHS machi ne, and vice versa. Again, these are not
al ways problens that are as new as we soneti nmes
think they are.

M5. GOSLINS: But, historically, the
Copyright Act does go out of its way to ensure
| i braries have the ability to do certain things that

a normal individual user wouldn't have. Like
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archive, and like |end,

| mean, that is --

MR, METALI TZ:

them those privileges. And

understood it, that was you

Ri ght. Section 108 gives
| think that was -- if

r second exanpl e that

Lolly -- was that a preservation issue that she was

rai si ng?

M5. GOSLINS: No. She had purchased --

ny understanding is she had purchased a CD w t hout

any time restriction on it,

expired.

And after a fair

and the materi al

anount of tinme she was

able to get the manufacturer to replace it, because

it had been a m st ake.

MR, METALI TZ:

And, you know, if her

i brary has bought defective books -- that the

bi ndi ngs cane apart and the pages fell apart

qui ckly, too. You know, th

know t hat

occurs.

nment i oned,

it's a copyright

The preservatio

there are privil

ability to copy. And | thi

is happens. And | don't

i nfringement when t hat

n i ssue, as you
eges as far as the

nk the issue you' d have

to look at there is what exactly is it that the

library or archive wants to do that they're unable

to do without circunventing access controls.

(202) 234-4433
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In sonme cases what they're concerned
about is a copy control. They have it, they have
access to it, but they can't copy it to nove it from
a fragile nediumto a better medium or from an
obsol ete nmediumto a non-obsol ete nedium And that's
a Section 108 issue, as to the copyright side. It's
a non-issue to the extent that 1201 affects it,
because as you know, it's not a violation to
ci rcunvent a copy control

So those are instances in which they
don't need to violate 1201(a)(1) in order to achieve
their objective. Then you have sone circunstances,
| would think, in which even if they did violate
Section 1201(a)(1) once it cones into effect, they
still wouldn't achieve their objective.

I f you have something that is in a
medi um where the hardware no | onger exists or isn't
accessible for you to play it, then the fact that
you have a decryption key that you can use once you
get it on a piece of conpatible hardware doesn't
really hel p you.

So whet her or not they circunvent
Section 1201(a)(1l) isn't going to have a direct

i mpact on the ability to nmake non-infringing uses.
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But, again, | would cone back to the
guestion of what's the status quo? Wat's happeni ng
today? Today, aside fromthe cable area and a few
other areas, it's not illegal to circunvent access
controls. Were are the instances in which
| ibraries are forced to do this in order to gain
access to this material ?

O are they able to gain it in other
ways, either by locating another |ibrary that has
the material in a usable format, and then using one
of the exceptions in the Copyright Act to be able to
gain access to it that way, or by dealing with the
copyright owners. | think you' d have to |ook at the
specifics.

M5. GOSLINS: But if we just look at a
narrow category in which the owner of -- or a user
of a product has a license or the legal entitled to
do sonething. And for sone reason in this very
narrow category, other than arguably the intent of
t he copyright owner, they are prohibited from doing
so by access control protections -- either because
it's mal functioning or because they can't get a
repl acenent for their dongle, because the copyright
owner has gone out of business or isn't responding

to their calls.
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In those situations do you think -- and
| et's assune they want to nmake non-infringing use --
in those situations do you think it would be
appropriate to allow themto circunvent the access
control ?

MR. METALITZ: | think, again, you'd
have to | ook at the specifics. The dongle
situation, in sone cases the copyright owner, as |
recall the testinmony, was out of business. And the
wi tness had built a thriving business on perhaps
violating Section 1201(a)(2).

| don't know whether that's the case or
not, or 1201(b)(1) -- because in nany cases these
woul d be copy controls. But in any case he seened
to be having the business unnol ested of providing
t hese solutions to them

But the other thing that he was unhappy
about was that in the case of sone of this high-end
software the copyright owner was saying, "Well, if
you buy it with the dongle, and you | ose the dongl e,
you have to buy another copy of the software.” It
seens to nme that's a market issue nore than a
copyright issue. Unless you think there's an
entitlement to a particular license termwhich is,

if you | ose the dongle you get a new one free.
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| don't think that the copyright |aw
dictates that, nor do | think that that would be a
good reason to intervene and bring the -- or hold up
the applicability of Section 1201(a)(1). So, you'd
have to | ook at the specifics.

M5. GOSLINS: Al right. One final
guestion, just sort of a statutory interpretation
guestion. So if you have a copy of the DMCA handy -
- | don't know if you do. You mght be able to just
answer this without |ooking at it.

I n your understanding of the statute,
let's assunme for a nonent that we were to exenpt a
particul ar class of works, assum ng we could figure
out what one was. So we recommend to the Librarian,
who recommends to Congress that a certain class of
wor ks be exenpted, and that's accepted. Then what
happens?

Are all uses of that -- of anything in
that particular class of works then exenpted from
the Section 1201(a)(1) prohibition, or only non-

i nfringing uses?

MR, METALITZ: Well, | don't think you
have the authority to decide whether infringing uses
are excused. That's a copyright |aw issue, not a

Section 1201 issue. What the Librarian has the
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authority to decide w thout going back to Congress,
is whether the Section 1201(a)(1) prohibition wll
go into effect for a particular class of works.

M5. GOSLINS: And that's what |'m
focusing on, what it neans to go into effect. If we
reconmend a class of works which is accepted, then
what is the effect of that exenption? 1Is it that
fromthat point on, anything -- let's use chem stry
t ext books. We reconmmend chem stry textbooks as a --
| know the chemi sts are going to cone after us.
won't keep using that exanple.

We recommend chem stry textbooks as a
class of works that's exenpted, and that's accepted.
Then can anyone circunvent access contr ol
protections to a chem stry textbook, or only people
who intend to make non-infringing uses of it?

MR. METALITZ: 1t would depend on how
you define the particular class of wirks. Because
if you define a particular class of work as
chem stry textbooks, then | assune that if soneone
brought a Section 1201(a)(1) action agai nst someone
for circunventing the access control on the
chem stry textbooks, that that would not be a valid
cause of action, at |east until Cctober 28, 2003.

At that point it would be a valid cause of action,
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unl ess you nade a new determ nation that chem stry
t ext books - -

M5. GOSLINS: Ckay. Can | ask you to
| ook at 1201(a)(1)(D). | apologize, it's alittle
dense as far as provisions go, and | don't nean to
spring it on you now.

MR. METALI TZ: No apol ogi es are needed.

M5. GOSLINS: W' ve had sonme testinony
that once the Librarian publishes an exenpted cl ass
of works, then -- as you'll see by the last sort of
two lines init, "the prohibition contained in
Subpar agraph A should not apply to such users,"™
meani ng non-infringi ng users.

MR METALITZ: No, it doesn't nean that.
It means a user who circunvents. | renmenber this --
| know what you're driving at here, because this was
fromthe earlier testinmony. 1In fact, when we go
back and | ook at 1201(1)(a), "prohibition shall not
apply to persons who are users of a copyrighted
work." And this is the point | think Arnie Lutzker
was naki ng.

The reason it says that is, the only
person who can be guilty of a violation of Section
1201(a)(1) is a user of the work. That's the person

who circunvents an access control neasure. You
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don't bring that claim that cause of action
agai nst, for exanple, sonebody who posts the
decryption algorithmon the Internet. That person
may not be circunventing, but they're trafficking in
the tools of circunvention. That's a 1201(a)(2)
i ssue.

But Section 1201(a)(1), the defendant is
t he user who circunvents an access control. And
what you have the power to recomend, or the
Li brari an has the power to decide, is which users
can do that without violating the |aw for that
t hree-year peri od.

M5. GOSLINS: Not really which users,
right? Wich classes of works, that can be done,
t 0o.

MR METALITZ: That's correct. |If the
user is circunmventing the access control for a
particul ar class of work, and that happens to fal
within the particular class of work that you have
identified, then that person is imune from
liability under Section 1201(a)(1).

You have to say "user" because you don't
sue the work. The defendant is not the work, the
defendant is not the particular class of work. It's

a user of a particular class of work who is
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privileged -- if you so decide and if the Librarian
agrees -- to circunvent an access control measure
during a specified period of tine.

M5. GOSLINS: But if you | ook at

Subsection D -- and | don't nean to argue with you
here, I'mjust trying to understand nyself as | go
through this statute. It says, "The Librarian shal

publ i sh any class of copyrighted works for which the
Li brari an has determ ned pursuant to the rul emaki ng
conduct ed under Subparagraph C, that non-infringing
uses by persons who are users of a copyrighted work
are or are likely to be adversely affected. And the
prohi bition contained in Subparagraph A shall not
apply to such users with respect to such class of
wor ks. "

So why would they say "such users”
unl ess they were referring to the users who were
maki ng the non-infringing uses? The persons who
wer e maki ng non-infringi ng uses?

MR, METALITZ: Well, the people who want
to make non-infringing uses are adversely affected
intheir ability to do that. That's the threshold
that you have to cross in order to make that
determnation. If you find that there isn't an

adverse inmpact on non-infringing uses, then we're
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not going to designate that particular class of
wor K.

But once you designate that particul ar
class of work, it's not that 1201(a)(1)(A) doesn't
apply to those uses, it doesn't apply to those
users, such users. And | woul d think that that
refers back to persons who are users of a
copyrighted work, rather than the non-infringing
uses. That's a threshold question you have to
deci de.

MS. GOSLINS: But then wouldn't such be
totally redundant? And why wouldn't it just say the
prohi bition contained in Subparagraph A shall not
apply to users with respect to such class of works.
O the prohibition contained in Subparagraph A shal
not apply to such class of works.

MR METALITZ: | think the reason it
doesn't say the latter is probably because the claim
is not brought against a class of works, it's
br ought agai nst a user.

So your question is inevitably -- in
ot her words, in your particular class of work only
applied to --

M5. GOSLINS: The prohibition, the

exenption would only apply to people who were
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ci rcunventing access control protections for that
particul ar class of works who were maki ng non-
i nfringing uses thereof.

MR METALITZ: Well, | think if you were
able to maintain a perfect fit between what the
evi dence showed and what the scope of your
particul ar class was, that that would be the
out cone. Because you would be able to tailor the
particular class to only cover the evidence that you
wer e persuaded by, that showed this adverse inpact.

MR. CARSON: | just want to meke sure.
| think I"'mfollow ng you, but | just want to nake
sure we're absolutely clear on this.

Let's assune that we determ ne that
notion pictures are one of those classes. |'m not
saying we're going to, but just for sake of the
exanple. Let's say Rachel is a professor of film
hi story at sone university, and |I'm soneone who
manuf actures illicit CDs or DVDs of notion pictures.

Now, notion pictures, naybe even notion
pi ctures on DVDs, have been exenpted fromthis. Are
you sayi ng that when Rachel wants to do this, in
order to excerpt -- to nake excerpts from notion
pictures to show to her class in an instructional

context, she's able to take advantage of that
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exenption to circunvent. That, | gather, would be
clear. Are you following ne so far?

MR METALI TZ: Yes.

MR. CARSON: And because that class is
exenpted, if | want to take advantage of the ability
to circunvent so that I can nake all sorts of copies
and market them | would al so be exenpt because
we' ve exenpted that class. 1Is that what you're
sayi ng?

MR METALITZ: | think this follows from
t he i ndependence of the infringenent action fromthe
1201 liability. The fact that you were naking an --
that you were setting out to infringe nmeans you're
going to be guilty of copyright infringenent.

MR. CARSON. Ckay. A representative of
at | east one of the people whomyou represent right
now, this norning took exactly the opposite point of
view. So you mght want to clarify just what your
view, or the views of all the people you're
representing, actually are on that. Not that it's
di spositive of the issue, but it would help us
per haps to know whet her you're speaking with one
voi ce, or what on that issue.

MR METALITZ: Well, we're a very

di verse group, as you know.
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(Laughter.)

MR. METALITZ: We've al ready had one
menber of our group tell you that the whole idea of
recogni zing particular classes of works is
unconstitutional, which I don't think is our
unani mous vi ew.

But | think this helps to illustrate
sone of the difficulties you run into when you're
tal king about this in hypothetical ternms. And |
know you have to operate that way, but it becones
difficult to answer these questions in the absence
of concrete evidence of adverse inpact. And
thankfully, 1 think Congress recogni zed that.

They said you shouldn't find any cl ass,
you shouldn't even delve into these issues of what
constitutes a particular class, and whether it
necessarily includes users who are ultinmately naking
infringing uses, or ultimately nmaking non-infringing
uses, unless you have specific strong and persuasive
evidence that this is likely to occur.

I f you have that, then maybe it becones
alittle bit easier to answer these questions. And
part of them could be answered, to some degree,
definitionally. How clearly do you define a

particular class of works? |'mnot saying that's a
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panacea in all these cases, but | think it
illustrates the wi sdomof waiting until you have
concrete evidence before you try to answer that
guesti on.

M5. DOUGASS: | have just a coupl e of
qui ck, kind of broad questions. And | hope they
don't indicate that |I have one view or another.
It's just that I"'mtrying to put sone clothes on a
stick figure in ny mnd, as far as sone of these
concepts are concerned. And thinking that it m ght
be hel pful to | aypeople as well.

You said earlier that, | believe,
al t hough sonme others were saying that the burden of
show ng specific adverse effects could not be net,
it can be nmet. And | understand that this m ght be
a statenment against self-interest or sonething, but
" mgoing to ask the question anyway.

Coul d you tell me how the burden m ght
be -- how m ght one show adverse effects? Just for
pur poses of understandi ng.

MR METALITZ: Well, | can give one
exanple that may be hel pful in that regard. |If the
| ibrary witnesses told you that they had to
circunvent access controls in order to serve their

patrons, and that was the only alternative that they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

161

had. And they were doing it on a daily basis, and
that there was a |link to the particul ar non-
infringing use that they woul d ot herw se be unabl e
to do. Certainly that woul d be stronger evidence
t han what they've cone forward with so far
particularly at this juncture.

You know, in one sense the proponents of
t he exception do have a tougher burden now, because
the prohibition hasn't gone into effect. So you
can't say that anyone has been adversely affected by
it yet, at least within the scope of that
prohi bition. But you could, in theory, have
evi dence that shows the |ikelihood of an adverse
i npact, which was that today this was a necessity, a
central element of the way that libraries did
business. And that if they had to stop doing it on
Cct ober 28, 2000, XYZ effects woul d occur.

" m di sagreeing with the statenents that
you heard that said that basically Congress has sent
you on a fool's errand here, and this burden could
never be net. | don't think Congress did send you
on a fool's errand, | think the burden could be net
if the evidence were there. But it should be
brought forward. | don't think it has been net, but

| don't think it's inpossible.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

162

M5. DOUAASS: I'mtrying to think of a
| i ne between adverse effect and nere inconvenience.
And I"'mtrying to place, at |east, sonething on one
side or the other. And I'mthinking of a situation
where a library can either use a digitally-encrypted
-- circunvent a digitally-encrypted work, or can go
to 12 different other sources and get that same
material. Wuld that be an adverse effect or would
that be an inconvenience? O is it harder than
t hat ?

MR METALITZ: Well, | think it is
difficult to draw the bright Iine. The exanples
t hat have been gi ven about people having to cone in
| ate at night to get access because there is a
limtation on the nunmber of sinultaneous users. [|I'm
not sure that would be an adverse effect at all, but

if it is, it belongs in the nmere inconveni ence

cat egory.

The issue of availability of
alternatives is an inportant issue -- and | think
it's the one you' ve raised. It doesn't have to be
conpl ete substitutability. | think the fact that it

is nore i nconvenient to assenble the material from
ot her sources, rather than to decrypt it -- that

could be in the category of nere inconvenience.
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| guess the question | would ask in that
situation is why is licensed access unavail able? O
did the library sinply choose, for whatever reason -
- and it could be a very good reason -- not to
|icense access to that material, or to stop
licensing access to that material.

| nmean, as a consequence of that it may
becone nore inconvenient for themto serve certain
users. But | think that's the result, certainly not
of Section 1201(a)(1) and not even of the use of
access controls. It's really a consequence of a
decision the library has nade, juggling its
priorities and deciding which users it will give
priority to, basically.

M5. DOUG.ASS:. Again, for purposes of
understanding. |I'mwondering if it could be said
that anticircunmvention anounts to a per se
imposition of liability for non-infringing use. And
if that's not correct, why not? And if it is
correct, why?

MR. METALITZ: Well, the cause of action
for infringement and the cause of action for a
violation of anticircunmvention prohibitions are two

separate clainms. Two separate causes of action
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So, it's certainly true that someone
could be Iiable for a violation of Section 1201
wi t hout being liable for copyright infringenent.

And we've already seen exanples of that in the cases
that have cone up under 1201(a)(2) and (b)(1). They
may or may not involve copyright infringenment, but
it's an independent cause of action. | don't know
if that's responsive to your question.

M5. DOUAASS: | think it is. Thank
you.

MR. CARSON. Steve, I'd like to get your
reaction to one exanple that was brought up this
norning. Let's assune it's Novenber 1st. | happen
to have a subscription otherwi se Lexis, | have a
Lexis ID. Rachel doesn't. She wants to do sone
| egal research, so | give her ny ID and she uses it.
Has she violated Section 1201(a)?

MR. METALITZ: Has she violated it by
usi ng your, or have you violated it by giving it to
her ?

MR CARSON: Well, have either of us
violated it? |Is that circunvention of a
t echnol ogi cal nmeasure that controls access?

MR. METALITZ: | mean, she's using your

password presumably with your perm ssion.
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MR. CARSON: But certainly not with
Lexis' perm ssion, right?

MR. METALITZ: Right. And it certainly
-- let's assune. | don't know, but let's assune
it's a violation of the Lexis |license agreenent
which it was the day before October 28th. | think
that's probably how that issue would be resol ved.

Is it a-- it's a question of whether
she is circunventing an access control neasure, and
a password often has that role.

MR. CARSON: So | gather what you're
saying is that if an unauthorized person uses an
aut hori zed password, that is a violation of the
anticircumvention provision?

MR METALITZ: | don't know that it
woul d be. Because | think you'd have to see what
t he apparent authority of the person who gave the
password was. You get into those agency questions.
But if you're saying could it be a violation, yes,
it could be.

MR. CARSON: Ckay. Can you help ne out
by letting me know what the purpose of having this
rul emeking is? |I'mnot saying what are we supposed
to be doing, but what is the purpose for having this

rul emaki ng?
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MR. METALITZ: | think the purpose for
having the rul emaking is that while Congress had an
expectation of how things would evolve, they didn't
have conpl ete certainty about how the use of
t echnol ogi es and online digital technol ogi es would
evol ve. How the market pl ace woul d evol ve.

And al t hough they expected -- at |east
t he House Manager Report said they thought -- the
l'i keliest outcone would be that the use of
t echnol ogi cal measures backed up by Section
1201(a) (1) and the other 1201 prohibitions woul d
lead to greater availability, greater access to
material for non-infringing, that it was possible
that that woul d not happen.

So | think the purpose of it is Congress
built in a safety valve into this system and your
job is to see whether there is, in fact, steam
passi ng through that safety val ve. But
it'"s got to be pretty hot before you can bl ow the
whistle. And |I'm about to crash ny netaphor here,
but I think the safety valve function is what
Congress asked you to perform [|I'mnot sure if that

answer s your question.
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MR CARSON: Well, it's an answer and
it's a good answer. |I'mnot sure it totally answers
what | was trying to get at.

MR, METALITZ: Well, try again.

MR CARSON: Well, if we were to
recommend that a particular class be exenpt, what
woul d we be trying to acconplish, or who would we be
trying to help by doing that?

MR, METALITZ: | think you would be
trying to help the end-users who, if you found such
a class, would in the absence of your action be
substantially adversely inpacted in their ability to

make non-infringing uses for that particul ar class

of works.

So | think you have to | ook at the end-
user. As | said in ny statenment, | think that's on
whose behalf this rulemaking is proceeding. | think

at the same tine you obviously have to take into
account other factors -- as | said, it's a net
cal cul ati on

And you have to take into account what
are the ways in which the use of technol ogi cal
control neasures, backed up by this |egal provision

have increased availability, have increased access.
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So you have to take into account those interests as
wel | .

But you're | ooking at the user who is
substantially adversely inpacted in his ability to
make non-infringing uses. That's kind of the |itnus
test.

MR. CARSON: Ckay. Now, | think you've
said in either your oral or your witten testinony,
and maybe both, that in defining a class of works
for purposes of this rulemaking, we really can't
include in the definition the type of user who we're
thinking of. |Is that accurate?

MR METALITZ: Well, it certainly can't
be determ ned based on that. Such as the proposals
that it should be any type of work that is nmarketed
to libraries, for exanple.

MR. CARSON. Ckay, fair enough. But
let's go back to an exanple | gave you a little
while ago. Let's say notion pictures on DVDs.
Assum ng the case were nade that there were a
problemthere, would it be a legitimate class to
say, "We're not going to exenpt notion pictures on
DVDs as such as a class. But we are going to exenpt
notion pictures on DVDs when used by fil m school

prof essors. "
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MR METALITZ: | think that would be
very questionabl e under this schene, because
Congress asked you to | ook at particular classes of
works. | would hesitate to say that you can't nake
any reference to the type of use. But you have to
define a particular class of works. And Congress
did not exactly tell you howto do that. But it
certainly didn't tell you to define a particul ar
cl ass of privileged users.

At one point it was going to do that.
Oiginally this rul emaki ng proceeding was to | ook at
whet her 501(c)(3), (4) and (6) organizations and
peopl e who had initial |lawful access, and sone ot her
specified categories of users were being adversely
i npacted. That's not where this ended up.

It ended up with a definition of a particular class
of works.

MR CARSON: Well, then, where we seem
to end up with your interpretation, having rejected
the interpretation in Subparagraph D that Rachel was
di scussing with you, is that we have a very bl unt
i nstrunment indeed to use to deal with problens
caused by the anticircunvention provision.

W can't tailor the class to the

problem W sinply have to find that if there are
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sonme users, nmaybe a mnority of users of a work who
have serious problenms with this particular kind of
wor k, we've got to exenpt that class for everyone.
Does that make any sense at all?

MR, METALITZ: Well, | don't know that
your tool is quite that blunt. Because, again, |
think you have sone flexibility in how you define a
particular class of work. But | think by directing
you to make a net determ nation to take into account
the positive aspects of the use of access control
nmeasures, Congress did intend that there m ght be
sone adverse inpacts that would be counterbal anced
by positive inpacts.

Even if there were sone adverse inpacts,
that wouldn't by itself justify finding a particular
cl ass of works. You have to do a net calcul ation.
It's in the House Manager's Report and el sewhere.
It's a net cal cul ation.

MR. CARSON: | don't think you addressed
it today, but certainly in your witten conments you
spent sone tinme tal king about the DVD i ssue and so
on. This calls for a yes or no answer. Do you have
t houghts you m ght want to share with us on that

i ssue today?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

171

MR METALITZ: No, | think I'lIl |eave
that to the experts that you' re about to hear from

MR. CARSON: All right. | was going to
ask, but I think you may have answered it. Wether
it makes sense to have you hang around for the Q and
A on the DVD issue. But am| hearing that you don't
think you can contri bute anything beyond what --

MR, METALITZ: 1'd be glad to. 1'm at
your di sposal .

MR. CARSON: Ckay. That's all | have.

MS5. PETERS: GCkay. | don't have any
addi ti onal questions. Thank you very much, M.
Metalitz. And we'll now go to our |ast panel.

Al right. As we go to our |ast panel
we're going to start with you, Ms. Goss. Thank
you.

M5. GROSS: Thank you. The Electronic
Frontier Foundation appreciates this opportunity to
testify regarding the adverse effects on the
prohi bition agai nst circunvention of technol ogi cal
protections enacted by the DMCA

DVD t echnol ogy causes an adverse effect
on people's ability to nake non-infringing uses of
copyrighted works, and should therefore be rul ed

exenpt fromthe DMCA's circunvention ban. The
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licensing terns inposed on DVD technol ogy prevent

pl ayer manufacturers fromoffering people the
ability to bypass the region codes. The sane terns
prevent players from maki ng non-infringing copies on
traditional VHS tapes or conputer hard drives for
personal or educational use.

Peopl e who have attenpted to elimnate
these restrictions by maki ng conpeting DVD pl ayers
fromlegitimte reverse engi neering, rather than by
signing a |license, have been sued and enjoi ned under
the DMCA by mmj or novie studios. The content
scranbling system CSS, is deliberately designed to
prevent legitimte purchasers frombeing able to
view their own purchased novi es.

The regi on codi ng schene used by DVDs
prevents individual U S. residents who purchase DvVD
novi es from anywhere else in the world fromsinply
view ng these novies on DVD players sold in the
United States. This dimnishes the ability of these
i ndi vidual s to use copyrighted works in ways that
are otherw se | awf ul

In other words, the DMCA is being used
to prevent people from watching the novies they own

on the machi nes that they own.
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The adverse effect inpact on persons
outside the U.S. is even greater. A large fraction
of the world's novies are created by U S. novie
studios in the U S., and released first on DVD in
the U S. At that tinme, persons anywhere in the
world are free to purchase these DVDs from U. S.
retailers or whol esal ers.

However, when they arrive the CSS
techni cal protection neasures prevent themfrom
pl aying. Mnths |later, sonme of these novies are re-
rel eased on DVDs coded for other regions. These re-
rel eases are sold at higher prices than the origina
U S. release, particularly in Europe. This delays
and dim nishes the ability of the entire world's
popul ation to use these copyrighted works in ways
that are otherw se | awful . DVDs using region
codi ng serve as a technol ogical restraint on the
gl obal trade in copyrighted novies. The |eading UK
grocery chain, Tesco, started selling discount DVD
machi nes in February of 2000. By m d-February they
were selling tens of thousands of players from 400
stores, "once Internet sites and el ectrical
magazi nes showed custoners how to change the pl ayer

to recogni ze discs fromaround the world."

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

174

Tesco's press release nentions their
| etter to Warner Home Video "Calling for an end to
the 'unnecessary practice' of zoning -- which uses
technol ogy to prevent customers from buyi ng DVD
discs fromaround the world to play on machines in
the UK. The letter goes on to say that Tesco
believes "This is against the spirit of free
conpetition and potentially a barrier to trade."
Their Wrld Sourcing Director, Christine Cross,
said, "If we find a practice that we believe is
keeping prices high -- we'll fight to change it so
prices cone down."

The |icensing organi zation that controls
DVD t echnol ogy, the DVD Copy Control Association,
has taken steps to extermnate this supply of
"region free' players. Its FAQ says, "lIn cases
where DVD- CCA | earns of such products, imedi ate
action is taken through the manufacturer to have the
product corrected to conformwith the CSS |icense.”

I ndeed, it enforced a contract term on
Decenber 31, 1999 that elimnated its |icensees
ability to sell conputer DVD drives whose region
controls were inplenented in software.

M I 1lions of users of DVD technol ogy have been

adversely affected in their ability to make non-
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i nfringing uses of copyrighted works. The 'region
codi ng' schene prevents virtually every commerci al
DVD from bei ng playabl e in nost regions of the
worl d, raising the prices and reducing the

avai lability of works to legitimte buyers. This
has an adverse effect on the ability of buyers to
sinply view a work which they have purchased -- the
nost non-infringing use possi bl e.

CSS, together with the web of |aws and
contracts around it also elimnate the individual's
ability to make non-infringing copies of DVD inmages.
Fritz Attaway, MPAA's Washi ngton General Counsel
decl ared under oath, "Under the ternms of the CSS
| i cense, such players nay not enable the user to
make a digital copy of a DVD novie." The
restriction is inposed by contracts, inplenented by
technol ogy and enforced by DMCA | awsuits.

There is no balance to it. It does not
foll ow the boundaries of the copyright |aw
Prof essors are unable to make excerpts to show their
cl asses. Parents are unable to nake VHS copies for
their kids' VCRs. Programmers and artists are
unabl e to mani pul ate the images with their own
software. The CSS' s bl anket prohibition of copies

and excerpts throws the baby out with the bath
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water. CSS prohibits all fair use copying, as well
as all illicit copying. It prohibits all copying.
Congress expressed its clear intent in
Section 1201(c)(1) of the DMCA by stating that
"Nothing in this section shall affect rights,
remedies, limtations or defenses to copyright
infringenent, including fair use, under this title."
According to the DMCA s plai n wording,
the traditional limtations to the copyright
hol ders' exclusive rights shall remain in the
digital realm Congress' choice of the word "shall™
indicates in the intention is not perm ssive or
optional at the choice of the copyright holder. But
rat her a nmandatory requirenent that bal ance and
| ongstanding traditional doctrines such as fair use
and the First Sale Rule continue to have neaning in
the digital paradigm
There is no debate that Congress
i nt ended bal ance in the DMCA and preservation of
traditional copyright principles in the digital
worl d. Congress recogni zed the inherent dangers in
enacting a circunvention ban and instructed this
body to anticipate adverse effects and rule

addi ti onal cl asses exenpt fromthe general ban as a

remedy.
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As the U S. Suprene Court has explained,
fair use serves as a First Anendnent safety val ve

wi thin copyright law in Harper & Row, Publishers,

1985. Copyright law s fair use privilege fulfills
its constitutional purpose by allow ng individuals
to copy works for socially inportant reasons w thout
t he perm ssion of the author.

Thus, granting perfect control to
copyright hol ders would be constitutionally
inmperm ssible. This rulemaking is charged with
effectuating the DMCA in such a way that it does not
violate the spirit of the constitutional limtations
pl aced on copyright. To find otherwi se would all ow
the DMCA to swallow fair use in clear contradiction
to Congress' plain intent in Section 1201(c).

At a recent conference at Yale Law
School, the MPAA publicly stated that it was the
organi zation's position that an individual should be
required to obtain a license before making fair use
of a DVD. Cearly, this position cannot wthstand
| egal sanction.

It would be an abuse of intellectual
property law to allow the notion picture industry to
obtain all of the econom c benefits of copyright

protection with none of the acconpanyi ng soci al
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responsibilities. Technol ogical protection systens
such as CSS that prevent the public from exercising
their legitimate rights abuse the copyright bargain
and shoul d be exenpt fromthe general circunvention
ban.

EFF is not spending mllions of dollars
in court nerely to exonerate one or two individuals,
or to enable distribution of a poorly-witten
software prototype. W are here to establish the
principle that the anticircunmvention provisions
cannot be used to elimnate fair use broadly
t hr oughout soci ety.

Nor can it be used to elimnate
conpetitors who would offer legitinate access and
copying capabilities to a major consuner market.
Several |awrakers verified congressional intent by
insisting that the DMCA does not and is not intended
to overrule the Betamax Suprene Court case.

Two years ago, there could have been
sonme doubt about whether the ill effects of the CSS
system were caused by the existence of the
prohi bition against circunvention. Certainly the
novi e studi os spent a | ot of energy |obbying for
t hese DMCA provi sions, but the evidence was

circunstanti al
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This year it is clear. The novie
studi os have made a cl ear and obvi ous causal
connection in their own briefs, tying their
notivation in building the CSS systemto the
technol ogi cal measures that restrict access to fair
use. And then tying those to the DMCA
anticircunvention statute.

The top eight novie studios, they
t hensel ves declared in their initial briefs, "Each
of the Plaintiffs relied on the security provided by
CSS in manufacturing, producing and distributing to
t he public copyrighted notion pictures in DVD
format...CSS is a technol ogi cal neasure that (a)
effectively controls access to works protected by
t he Copyright Act, and (b) effectively protects
rights of copyright owners to control whether an
end-user can reproduce, manufacture, adapt, publicly
perform and/ or distribute unauthorized copies of
their copyrighted works or portions thereof..."

Thus, the DMCA encourages technol ogi cal
solutions in general by enforcing private parties
use of technol ogical protection neasures with | egal
sanctions for circunvention and for produci ng and
di stributing products that are aimed at

ci rcunventing protection neasures |ike CSS.
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To be sure, technol ogy provides
opportunity for benefit and abuse on behal f of al
parties to the copyright bargain. |ndividuals
engaging in piracy for conmercial gain abuse
intellectual property and harm society and creators.
Li kewi se, the inposition of technology such as CSS
onto the public that prevents creative works from
readily passing into the public domain and restricts
people fromexercising their fair use rights is
simlarly abusive.

The use of such abusive systens that do
not uphold their end of the copyright bargai n cannot
be backed up by force of law if copyright is to
continue to serve as the engine of free expression.

Contrary to the fears expressed by the
publ i shing industry, it is possible to preserve
constitutional values w thout destroying the val ue
behind creative expression. In its justification
for greater control over creative expression, the
i ndustry clainms the new found phenonmena of digital
technol ogy | eaves copyright holders at the nercy of
massi ve unchecked piracy.

Wil e the industry has | oudly overstated
any potential harmit mght face resulting from

digital technology, it quietly |ooks the other way
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wi t hout mentioning the unprecedented power
t echnol ogy provides to copyright holders to control
access and use over creative expression.

The copyright industries' glaringly
self-interested suggestion that this conmttee
exenpt nothing fromthe circunvention ban ignores
Congress' stated desire that DMCA not effect this
nation's core constitutional val ues.

It is crucial that this conmttee
consi der the |longer and societal view in deciding
t hese inportant issues. |If you don't have the
ability to exercise your rights, then you don't have
rights.

There are greater issues at stake than
mere econom c interests of a few corporations.
Unencunbered access to information is essential to
know edge creation, innovation and the denocratic
di scourse of a free and healthy society. W nust
diligently resist the content industry's push to
build a legal systemthat optim zes our children for
commercial consunption of creative expression at the
expense of their imagination, education and cultural
enrichnment.

|"d like to address the unfounded fears

expressed by the content industry that any
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addi ti onal exenptions would violate U. S." WPO
Treaty obligations. Article 11 of the WPO
Copyright Treaty provides that, "Contracting parties
shal | provide adequate | egal protection and
effective | egal renedi es against the circunvention
of effective technol ogi cal neasures that are used by
authors in connection with the exercise of their
rights under this Treaty or the Berne Convention and
that restrict acts, in respect of their works, which
are not authorized by the authors concerned or
permtted by |aw "

The DMCA went well beyond what was
agreed to anong contracting parties to the Treaty by
granting an additional and conpletely separate
access right. Thus, any additional exenptions under
that right would have no effect on U S. treaty
obl i gati ons under WPO. Additionally, the plain
| anguage of the Treaty permts circunmention for
fair use.

The Copyright Ofice should define an
exenpted cl ass as DVD novies. The novie studios
stated in court filings that over one mllion copies
of such works are sold every week. This is the

cl ass of works currently showi ng adverse effects.
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It woul d be disingenuous to designate a
cl ass such as DVD novies protected by a region
codi ng system Since consuners have flocked to
har dwar e and software devi ces whose regi on codes can
be di sabl ed, and manufacturers are starting to
rebel, the novie studios mght decide to "throw
regi on coding overboard” in order to save the rest
of their restrictive schene.

A designation that only applied to CSS
works with region coding would still enable themto
suppress conpetitors whose equi pnent provides fair
use copyi ng.

Simlarly, the industry could evade a
ruling against a class such as DVDs protected by CSS
by nerely switching to a different but equally
restrictive protection system An inproved CSS-2
system al ready exists, and the industry is actively
desi gni ng stronger ones.

Therefore, the entire class of DVD
novies is threatened with adverse effects now, and
in the next three years, and should be exenpted from
the anticircunmvention provisions of the DMCA

The novie studios stated in court
filings in January that about 4,000 novie titles

have been released in the U S. on DVD, that over
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five mllion DVD players have been sold, and that
over 1 mllion copies of such works are sold every
week. This is not an issue of "individual cases,"
but a broadly inplenented systemthat inpacts al
segnents of society.

A del i berately-designed inability to play the work
you purchased is no nmere inconvenience.

In the comrents and testinony provided
by the content industry before this proceeding, the
charge continues to surface that no one has supplied
any evidence of actual harmresulting fromthe use
of such dangerous protection systens we di scuss
today. | need not remnd the conmttee of the
hundr eds of individuals who submtted conments
conpl aining about their inability to view or sinply
make fair use of DVDs. Additionally, in
testimony before this commttee, CCUM described a
t eachi ng net hod usi ng DVD that has becone
unavail abl e to educators.

It is inperative that this proceeding
recogni ze that the public's sheer inability to
exercise its legal right with respect to certain
types of works because technol ogi cal protections

have been applied, is by its nere existence, a
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substanti al harm perpetrated agai nst the First
Anmendnent .
As the U S. Suprene Court stated in

Elrod v. Burns, "The | oss of First Anendnment

freedons, even for mninal periods of timnes
unquestionably constitutes irreparable injury.”
encourage the Librarian to weigh the constitutional
considerations into its determ nation about the
soci etal harm

Copyright's goal is to create a world
full of creators with a rich and thriving public
domain where creativity flourishes. |In addition to
| egal protection designed to enable a nmarket for
wor ks, creators vitally rely upon ready access to
i nformation, including a vibrant public donmain and
the ability to engage in a wide range of legitinate
uses including fair use. |If copyright is to achieve
its objective, society's true creators nust continue
to be allowed to build upon the works of their
ancestors.

Because of the denonstrated w despread
adverse inmpact on non-infringing use and fair use
i nposed by their technol ogical restrictions, DVD
novi es shoul d be exenpt from Section 1201. Thank

you.
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MS. PETERS: Thank you, Ms. Gross. M.
Mar ks?

MR. MARKS: Thank you. First 1'd like
to thank you for the opportunity to testify at this
i nportant hearing. M nane is Dean Marks and | am
Seni or Counsel, Intellectual Property, for Tine
Warner. | appear here today on behalf of Tine
Warner and the Mdtion Picture Association of
Anrerica. | would like to nake a few genera
statenments, and then discuss in a bit nore detai
the issue of DVD and the CSS protection technol ogy.

As a prelimnary matter, nmuch has been
witten and said in the context of this inquiry that
seens to pit content owners agai nst consuners over
the fair use issue. M conpany and fell ow content
provi ders not only support the fair use doctrine,
but we rely on it every day.

In creating and publishing our novies or
music, we frequently rely on the protections that
fair use provides, for exanple, to conment or to
par ody.

From what | have read and heard during
the course of this inquiry, no concrete evidence has

been adduced that any user has been prevented from
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maki ng non-infringing uses of a work due to the
presence of technol ogical protection nmeasures.

Di sconfort has been expressed by sone
i brarians over the terns of certain content
| icenses, but this is an issue separate and apart
from whet her exceptions to the |egal protection of
techni cal neasures shoul d be adopted.

Mor eover, the potential harns that have
been described are hypothetical and specul ati ve.
Contrast this with the very real evidence of threats
to the rights of copyright owners that arise in
today's digital and Internet environnents.

On May 10, the New York Tinmes published
an article entitled "The Concept of Copyright Fights
for Internet Survival."” The article describes
several new software prograns, nost notably Freenet,
t hat have been devel oped and are used to deprive
copyright owners of the ability to exercise their
rights in the distribution of their works.

As stated in the article, the devel opers
of such prograns "express the hope that the cl ash
over copyright enforcenment in cyberspace wll
produce a world in which all information is freely

shared."” It is that sort of threat that content
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owners worry about when we speak about the copyright
bal ance t oday.

These very real threats to the rights of
copyright owners led not only the U S. Congress, but
al so the world community in the WPO treaties to
determ ne that technical protection neasures used by
copyright owners nust be entitled to |egal
protection agai nst circunmvention.

In considering the possibility of any
exception to the Section 1201(a) prohibition, the
Regi ster of Copyrights and the Librarian of Congress
must wei gh the | ack of evidence of harmto non-
infringing uses with the substantial evidence of
harmto copyright owners that will result fromthe
weakeni ng of the legal protections afforded to
techni cal neasures.

Furthernore, there's an underlying
assunption of many -- not all, but many of the
remarks made in the course of this inquiry is that
technol ogi cal protection nmeasures will be used to
"take" works away fromusers, or to deny access.
strongly believe that this assunption is

fundanmental |y fl awed.
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Technol ogi cal protection nmeasures can actually
facilitate the maki ng of works available to
consuners.

W' ve heard discussions of DVD. DVD is
a concrete exanple of this proposition. M conpany
woul d not have released its notion pictures on the
DVD format if DVD did not incorporate technol ogical
protection neasures. The risk of unauthorized
reproduction and distribution of our content in the
digital format wi thout protection would sinply be
too great. Wthout the content scranble system
there sinply would not be DVDs in the market today.

The DVD format has permtted users to
vi ew and own copi es of notion pictures in a new and
desirable digital format. This is why DVD has
beconme so popular. Wy, in fact, are a mllion DVDs
sol d each week? Because it's a popular and
consuner-friendly fornat.

Further, DVD has allowed users for the
first tine to play high quality copies of notion
pi ctures on their personal conputers. These new
uses of notion picture content have been nade
econonmi cal ly possible due to the devel opnent and
i npl enentation of technical neasures, including

access control s.
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To now argue that these technol ogi cal
protection neasures should be subject to
ci rcunventi on because DVDs nmay not be pl ayabl e on
all personal conputers mi sses the point that if the
integrity of technol ogical protection neasures are
not legally protected, content owners will be
reluctant to nmake their works available in these new
formats in the first place.

A clear real-life exanple is DVD Audi o.
Due to the recent conprom se of CSS and the fact
t hat technol ogi cal protection for DVD Audi o had been
devel oped and prem sed on CSS, mnusic conpani es have
del ayed indefinitely the | aunch of the DVD Audio
format. The result is that consuners have been
deprived of a new music format.

Thus, circunmvention of technical
nmeasures, whet her sanctioned through this process or
acconplished in violation of |Iaw, can seriously
di m ni sh the general public benefit.

| would Iike to turn and pick up on a
poi nt nmade earlier today by Frederick Wingarten. |
agree with M. Wingarten that the devel opnent and
i npl enentation of technol ogi cal protection neasures
can be a win/win situation for both content owners

and users.
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For exanpl e, technol ogi cal protection
nmeasures are under devel opnent that would permt
users to nake a copy of certain pay television
prograns that are otherw se protected by encryption
and ot her technical neasures. |In the context of the
copy protection work underway in the Secure Digital
Music Initiative, all participating parties have
agreed that consunmers who purchase mnusic protected
by technical measures should be able to engage in
certain |l evels of copying for private use.

Thus, the devel opnent and i npl enentation
of technical neasures that inhibit massive
unaut hori zed copying and distribution, but permt
limted consumer copying opportunities, wll
actually facilitate the making avail able of works to
nore consuners in nore formats, and their ability to
make non-infringing uses.

These technol ogi es nmay al so nmake it
easier for content owners to make their works
available to libraries in digital format, and, in
turn, for libraries to make these works available to
their users wi thout undue risk of economc harmto
t he owners due to unauthorized reproduction,

transm ssion and re-distribution.
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The devel oprment and i npl ement ati on of
technical neasures is in its infancy in the digital
world, particularly with respect to the Internet.

We shoul d give sone breathing roomfor the neasures
to be devel oped and i nplenmented before we seek to
undercut their |egal protection.

It has been nentioned by prior
W t nesses, including Paul Hughes from Adobe this
norni ng, and Bernard Sorkin from Ti ne Warner at the
Washi ngt on hearing, that content providers nust be
m ndful of the desires of consumers. W are in the
busi ness of selling our content to the public, and
we cannot survive as an industry if we do not w dely
di stribute our works to consuners.

Because of this inperative, it is highly
unlikely that we will enploy technical neasures that
will be seriously detrinmental to the ability of our
consuners to nmake non-infringing uses. But this is
only part of the answer, and you don't need to
sinply trust us.

As a practical matter, content owners
cannot unilaterally devel op and i npl enent techni cal
nmeasures of their own choosing. Wy is this? Wll,
sound recordi ngs and audi o/ vi sual works can only be

enj oyed by the use of receiving and pl ayback devices
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such as television sets, CD or record players,
vi deocassette pl ayers, personal conputers, et
cetera.

Therefore, we as content owners cannot
sinply apply technical neasures to our works that
wi |l cause all receiving and pl ayback devices to be
unable to play our works. If we were to do this, we
woul d qui ckly be out of business.

Equal Iy i nportant, however, the goal of
protecting works cannot be achieved if receiving,
pl ayback and recordi ng devi ces do not recogni ze and
respond to the technical neasures that we seek to
i ncorporate in our works, but they sinply ignore
t hem

So, to work properly, copy protection
technol ogi es must be bilateral. The technol ogies
applied by content owners need to function with
consuner el ectronics and conputer devices. This
bil ateral requirenent nmeans that protection measures
are not sinply a matter of technol ogical innovation.
And they are not sinply a matter of fulfilling a
list of demands by content owners.

Rat her, copy protection technol ogi es
such as the CSS systemfor DVD require a high |eve

of consensus anong the content industry and the
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consuner el ectronics industry and conputer industry.
Thi s consensus requi renment means that access control
and copy protection structures, and the use of
techni cal neasures, are heavily negotiated across

i ndustri es.

And, indeed, the negotiations over the CSS system
spanned at | east two years and possibly | onger than
t hat .

Because the consumer el ectronics and
conput er industries have strong vested interests in
ensuring that their devices permt users w de
| atitude to use copyrighted works, the copy
protection structures and technol ogies that are, in
fact, being devel oped and inplenented in the area of
audi o/ vi sual and nusical works fully recogni ze user
concerns.

Finally, this inquiry is not a one-shot
deal. At the nmoment it seens clear that there has
been no evidence presented of any adverse effect,
and hence it seens premature for any exceptions to
Section 1201(a) to be enacted. The fears expressed
that the DMCA and the anticircunmention provisions
will harmusers or the fair use doctrine have not
materi ali zed, and indeed these fears nay never cone

to pass.
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I f any of the "parade of horribles” that
have been described by sonme of the w tnesses
materialize in the future, then the Register and the
Li brarian will have the opportunity to consider
appropriate renedies in future rul emaki ng
procedures. At the nonent, frankly, this exercise
appears to be a case of attenpting to devise a
solution in search of a problem

| now want to turn specifically to the
case of DVD and CSS. In several of the comments
recei ved by the Copyright Ofice, reference was nade
to DVDs and the alleged inability of users of the
Li nux operating systemto play DVDs on their
conput ers.

Much confusion, | would even say
m sconception and m si nformati on, surrounds the
i ssue of DVD, CSS and Linux. First, there is no
| egal or technical barrier to building an open
source interface between the Linux operating system
and a CSS conpliant application that will play DVDs
encrypted with CSS on the Linux system

Second, the CSS technol ogy and
manuf acturer's |icense necessary to build any CSS
conpliant application or device is available on a

non-di scrim natory basis. The current |icense
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requires a one-time fee of $10,000. It is expected
in the future that an annual fee of $5,000 will also
be assessed. These paynents are admnistrative
fees, the license itself is royalty free.

None of the technical or |egal
conditions of the CSS |icense prevent inplenentation
in the Linux environment. And indeed, two CSS
| i censees have in fact devel oped CSS inpl enentations
for the Linux operating system One, called Sigm
Systens, is hardware-based and anot her -- whose nane
| unfortunately don't have with me -- is software-
based. But both of these inplenentations are
avai | abl e on the market.

It is true that nost software
applications that permt the playback of DVDs are
designed for the Wndows operating system But this
is sinply because of market-driven decisions on the
part of software devel opers who seek to devel op and
sel|l applications for the prevailing operating
system

Nei t her nmovie studios nor the licensors
of the CSS technol ogy have sought to prevent the
devel opnment of the applications in any other
pl atfornms, including Linux. Indeed, much to the

contrary, the filmstudios have a strong interest in
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t he devel opnment of as many CSS |icensed and
conpliant pl ayback devices as possible, be they
consuner el ectronic players, DVD drives for
conputers, software prograns or other platforns,
such as the recently introduced Sony PlayStation 2.
The greater the nunber and variety of CSS conpliant
pl ayback devices available in the market, the
greater the demand will be, hopefully, for DVDs that
carry our content.

Sone consumners who have been unable to
play DVDs on their Linux operating system have
argued that they should be permtted to circunvent
the CSS encryption technology in order to gain
access to the content of the DVDs that they have
purchased. | want to nake clear fromthe outset
that my discussion of that particular argunment in
this hearing is separate fromthe ongoing litigation
in the Reinerdes case, commonly known as the DeCSS
case.

That case invol ves violations of Section
1201(a)(2) -- the prohibitions concerning
ci rcunventi on devices, products or services and
therefore that case is not directly relevant to the
issue at hand in this hearing, namely Section

1201(a) (1) and the prohibition on circunvention
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conduct. Because the Reinerdes litigation is
ongoi ng and because mny conpany is a Plaintiff in
that litigation, and because understand that | have
recently been noticed for a deposition in that
litigation, it is inappropriate for ne to discuss

t hat case.

Wth respect to the argunent for an
exenption on the prohibition of circunvention
conduct for purposes of playing DVD discs on the
Linux platform | respond as foll ows:

First, as the nunber of Linux users
grows, the market will naturally fill the demand for
CSS conpliant applications that will play DVDs on
Li nux. As nentioned above, two conpani es al ready
of fer DVD pl ayback applications for the Linux
operating system Hence, adoption of a
ci rcunvention exenption is neither justified nor
necessary.

Second, a consumer who purchases a copy
of a work but does not have the proper equipnent to
pl ay back the work does not, in ny view, entitle the
consumer to circunmvent access control protection
nmeasur es.

| want to take an exanple here. A

consuner who purchased a subscription to HBO -- Hone
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Box O fice pay television service -- soon after its
| aunch, but did not own, the consuner did not own a
tel evision set that could accommpdate a cabl e set
top box necessary to descranble the encrypted HBO
signal, would not have been entitled to circunvent
the encryption on the HBO signal. That is, he would
have not been entitled, as a legal nmatter.

Encryption television signals are
protected by various sections of the Communications
Act. None of these sections provide for exceptions
for users to decrypt signals w thout the
aut hori zation of the broadcaster. W have all been
living with this legal reginme for nore than a decade
with no difficulties, |egal or otherw se.

M ndful of this |ongstanding precedent
in the real mof encrypted broadcasts, no exenption
to the prohibition of circunvention of access
control technol ogy appears justified nerely to
accommodat e users who | ack playback equi prment that
is readily available in the market.

Third, copyright owners are applying
techni cal protection neasures today, not sinply to
ensure proper paynment for access to a work, but also

to manage the exponentially increasing risks of
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subsequent unaut hori zed reproduction and re-
di stribution posed by the digital environnment.

The danger of permtting circunvention
to facilitate an individual's access to a work is
that such circunvention will also |Iikely underm ne
protections agai nst unauthorized copyi ng and
transm ssion, such as Internet retransm ssion.
Once circunmvention is permtted, there is no
practical manner -- and likely no technical way --
to ensure that subsequent uses of the work will be
non-i nfri ngi ng.

For exanple, if circunvention of CSS
were allowed solely to permt access to content on
DVDs to Linux users for hone view ng, such
ci rcunvention would likely involve a copy of the
content being nade in the hard drive of the Linux
user's conputer. Once a copy is readily available
in the hard drive, it is easily subject to nmassive
replication and distribution for unlimted purposes.

Such risks are not specul ati ve.
Napster, iCrave, Giwtella, MyMP3 and Freenet al
stand as very real exanples of the ease with which
wor ks protected by copyright are subject to enornopus
unaut hori zed copyi ng and redi stribution once such

wor ks reside on the hard drive of a conputer.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

201

These very real risks mlitate against
al |l owi ng exceptions to the prohibition on
ci rcunvention conduct. |If any cases of adverse
i mpact on non-infringing uses of works are
denonstrated in the future, then that would be the
time to discuss alternative renedies. An exception
to the prohibition on circunvention conduct should
be considered only as a remedy of |ast resort.
Thank you.

| also wanted to express my response
concerning regional coding. But | can do that now,
or wait for the question period, if you would Ilike.
Better to do it now?

There's been sone di scussion of the
regi onal coding issues, and how regi onal coding is
used or m sused by content providers to prevent
users around the world from playing DVDs. For
exanple, a DVD disc, a Region 1 disc that m ght be
purchased in the US. And | want to nmake a few
remar ks about that.

First of all, consuner electronics
audi ovi sual equi pnment has been devel oped with a
certain degree of regionalization. There are
different formats in different countries of the

world. The U S. is NISC format, Europe is PAL
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format. |If someone were to buy a videocassette that
had been manufactured -- straight old anal og

vi deocassette that had been manufactured in the
US., it would be in the NTSC fornat.

That vi deocassette woul d not be playabl e
in Europe on PAL format televisions and
vi deocassette players. This situation has existed
since the introduction of video in the early or md-
80s with no conplaint. So | find it a bit
interesting that now this i ssue of regional coding
has become such a hot button for certain
conmuni ties.

Second, why do novi e studi os inpose
regional coding in the first place? It has to do
with the way the econom cs of the film business
work. Filnms are very, very expensive to produce,
and they becone increasingly expensive to produce as
the years go by. Many peopl e assunme that the
revenues fromtheatrical distribution are the main
source of economc return from novie production
That, in fact, is not the case.

As of today, the receipts from
theatrical distribution usually, on average, account
for only 20 to 25 percent of the gross revenues

earned by a notion picture. The bal ance of those
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revenues are earned by what have typically been
referred to as ancillary markets. But now they are,
frankly, primary markets because they account for
the lion's share of the revenue.

These markets include hone video, pay-
per-view tel evision, pay television and over the air
free broadcast. The reason why novie studios are
concerned about regional coding is that it is very,
very expensive to produce theatrical prints. And
therefore, unlike the nusic business, which
currently tends to rel ease new works on a worl dw de
basis -- the new Madonna CD tends to be rel eased al
over the world on the sane date -- it is not really
econom cally practicable for novie studios to do so,
due to the enornous costs of producing prints, and
the costs involved in dubbing or translating of the
prints.

Added onto that are just regional habits
that we try to take account of. Sumrer is a big
novi e- goi ng season in the United States. Summer is
a very |l ow season for novie-going in Mediterranean
countries, particularly Italy, where even today a
| ot of the cinemas are not air-conditioned.

So therefore if we have a bl ockbuster

that we want to release in the sutémmer in the United
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States, we don't necessarily want to release it in
the summer in Italy. The inportance of having to
exploit the different wi ndows of exploitation of
theatrical, video, pay-per-view, pay, free broadcast
means that we are concerned that if we rel eased
region-free DVDs in the United States six nonths
after theatrical release in the United States, and
those DVDs were widely available in Italy where the
novi e had not even been theatrically rel eased, that
the inmpact would be to canni balize the theatrica
rel ease. And take away fromthe potential econonc
return of the theatrical release.

| wanted to lay this out, as part of the
expl anation as to why we use regional coding in the
DVD system

Finally, | just wanted to turn to sone
of the fair use and First Anendnment questions. It
seened to ne that uses described by Ms. G oss were,
in large part, not the typical fair uses for
education or coment, criticism parody, but were
consunptive uses. Making copies for other people,
or copies for your children.

| don't understand how protecting
expressive works frompiracy with the use of

t echnol ogi cal measures adversely affects free
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expression, dissem nation of know edge or creation.
The wi der dissem nation of works, in fact, that
technol ogi cal protection nmeasures can afford, in ny
view, furthers the goal of spreading culture and
know edge.

The fact that one m|lion DVD novies are
sol d each week indicates that these works are
getting into the hands of users at a trenendous
rate. And not that users are sonehow bei ng denied
or deprived of access or to the works. |If DVDs were
not readily playable, it is difficult to understand
how mllions and m|lions of DVDs could be sold.

Simlarly, I fail to see how t he CSS
system deprives any individual of his or her First
Amendment rights. And | ook forward to answering
your questions. Thank you very nuch.

MS. PETERS: Thank you, M. Marks. M.

Ril ey?

MR RUSSELL: Russell.

MS. PETERS: Russell, excuse ne.

MR RUSSELL: 1'd like to introduce
nyself. M nanme is Riley Russell. | amthe Vice

President of Legal Affairs at Sony Conputer
Entertai nnent Anerica. | am al so acconpanied by M.

Morton David Gol dberg, of Cowan, Liebowitz & Latman.
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| think it's worth, very briefly -- as |
| ook around the roomand | don't see any 15-year-
olds -- at least to describe very quickly what the
PlayStation is. And that is a video ganme device
that, of course, plays video ganes.

Along with the Sony PlayStation, Sony
Conmput er Entertai nnent markets and sells over 50
vi deo gane products and other services. Along with
that there are over 350 independent video gane
publ i shers or devel opers |icensed by SCEA who
produce approxi mately 300 ganmes a year for the Sony
Pl ayStati on system The independent devel opers
enpl oy in excess of 6,000 people, nost of themin
the United States.

| would Iike to thank the Copyri ght
Ofice for the opportunity to testify in this
rul emaki ng proceedi ng, which deals with what |
believe is a critical issue to the copyright
industries and their custonmers in the digital age.
Thi s rul emaki ng poses the narrow question of whet her
there are particul ar classes of copyrighted works
whose users have been, or in the next three years
are likely to be substantially adversely affected in
their ability to nake non-infringing use of the

works if the class is not exenpted fromthe scope of
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Section 1201(a)(1)(A). The rulemaking is to focus
on distinct, verifiable and neasurabl e i npacts;
specul ation, de mnims effects and nere
i nconveni ence should be disregarded in this inquiry.

As you are aware, Congress intended that
t he burden of persuasion as to the necessity of any
exenption fall squarely upon the advocates.
Congress, furthernore, had no expectation that in
this proceeding the conditions for any exenption
necessarily would be found to exist. They, in fact,
may not .

To the contrary, according to the House
Manager's Report, the absence of any such finding
woul d indicate that "the digital information
mar ket pl ace is devel oping in the manner which is
nost likely to occur, with the availability of
copyrighted materials for |awful uses being
enhanced, not dim nished, by the inplenentation of
t echnol ogi cal measures and the establishnment of
carefully targeted | egal prohibitions against acts
of circunvention.” | submt to you that this is
exactly what's happened.

As a benchmark, Congress described the
hypot heti cal scenari o under which it "could be

appropriate” to nodify Section 1201(a)(1)(A)'s flat
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prohi bition of the circunmventing of technol ogi cal
access controls: one in which the use of

t echnol ogi cal access controls might result in |ess,
rat her than nore, access to copyrighted materials
because of a confluence of factors including the
adoption of business nodels to restrict, rather than
maxi m ze, distribution and availability. It goes

wi t hout saying that nothing renotely resenbling such
a scenari o has been shown to exist today, or to be
likely to arise in the next three years. In fact,
experience has shown ot herw se.

It is telling that, despite the sound
and fury raised in many subni ssions, few of the
advocat es of exenptions responded straightforwardly
to the questions posed in the statute itself and in
the Notice of Inquiry. A nunber of respondents
woul d have the Copyright Ofice overturn or subvert
the DMCA itself. Ohers concerned thenselves with
i ssues beyond the scope of this inquiry, such as the
DeCSS litigation, or issues unripe for exam nation,
such as preservation of works in a digital format.

In short, Section 1201(a)(1)'s opponents
-- and they're opponents of the statute as Congress
enacted it -- have not identified either distinct,

verifiable and neasurable inpacts -- actual or

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

209

prospective -- on |awful use of copyrighted works
caused by the prohibition on circunvention, or a
class of works -- i.e., a "narrow and focused subset
of the broad categories of works of

aut horship...identified in Section 102 of the
Copyright Act,"” which is subject to such an inpact.
Accordi ngly, the advocates of exenption have not
sust ai ned their burden, and Section 1201(a) (1)
should cone into effect intact.

The backdrop for and inpetus behind the
| aw under discussion here is, of course, the vastly
altered environnment in which copyright owners have
been operating since the advent of digital nedia and
the Internet. In this brave new digital, networked
worl d, the traditional arrangenents anong copyri ght
owners, copyrighted works, and the consuners of
t hose works have already been radically transforned
by a single unprecedented fact: every consuner,
with a single touch of a button, is now potentially
a global distributor -- or a receiver -- of an
unlimted nunber of perfect copies of any
copyrighted work which nay come into his or her
possession in digital form Once distributed, these

copies can no |longer be retrieved.
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Much has been said of the inportance of
mai ntai ning the traditional bal ance between the
copyright holders' rights and consuners' privil eges.
The W PO and Congress have acknow edged t hat
technol ogi cal access control neasures, backed up by
| aws prohi biting circunvention, are essential to
doi ng just that.

As Congress inplicitly recognized, and
as it should be clear to any observer, it would be
derelict for content owners to release their works
indigital forminto this new environnment w thout
avai ling thensel ves of every practical neans of
protecting those works from unaut hori zed access.

Congress, we recall, mandated that this
proceedi ng consider the positive effects of these
t echnol ogi cal measures on the availability of
copyrighted materials. For SCEA and, we believe,
many ot her copyright holders large or small, the
avai lability of effective access control neasures
has had far nore than a nere "positive effect” on
the ability to make digital works avail abl e.

In fact, the availability of technical
nmeasures offers to the copyright hol ders nmeans and
scopes of distribution which were uni magi nabl e j ust

a few short years ago. For all of us, however,
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effective access control will be a precondition to
the wi de dissem nation of conmercial copyrighted
works in digital form

Whi | e SCEA and ot her content owners
clearly need the protection of access control
technology in order to release works in digital
form it is equally clear that technology alone is
not enough. There is not, and there never w Il be,
such a thing as an un-hackabl e access contr ol
technol ogy. At |east not one that functions
appropriately in the marketpl ace.

As W PO and Congress recogni zed, in
order for access control technol ogy to work
practically in the marketplace for copyright owners
and consumers, it must be supported by | aws
prohibiting its circunmvention. Oherw se the
copyright holder is no better off than if the work
was di stributed wi thout the access control. Such a
tradeoff would result in a far narrower distribution
for nost works than currently exist.

The WPO s Copyright Treaty, like
Section 1201, refers to "effective technol ogi cal
nmeasures that are used by authors in connection with
the exercise of their rights.” Sone contend that

once the initial access to a copy of a work has been
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made, the prohibition on circunvention should no

| onger apply -- that the |law should protect only a
si ngl e "gat ekeeper™ function for an access control
neasure, after which it nmay be circunmvented with
impunity. There is nothing to suggest, however,

t hat Congress and the WPO i ntended such a result,
and the notion makes little sense.

Here | speak not only for SCEA, but |
believe for all copyright holders who deserve the
benefit of protection technologies. It is perhaps
t he aut hor of nodest neans, the small publisher, who
may well be best benefitted by these technol ogi es.
He or she may have no other means of enforcing his
or her copyrights in the digital world, and
therefore it is the smaller copyright owners who
require the extra security afforded by strong access
controls.

O course, under copyright | aw benefit
to the consunmer is an ultimate interest. To date,

t he consum ng public has benefitted i mensely from
copyright owners' use of technol ogi cal access
controls which have been instrumental in permtting
di ssem nation in digital form of enornmous nunbers of

wor ks whi ch woul d ot herwi se not be avail abl e t oday.
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It's worth pointing out that SCEA, |ike
nost of the copyright holders that you' ve heard
from earns its keep by getting its works into the
hands and ears and before the eyes of its paying
cust oners.

Thi s fundanental characteristic of our
busi ness, and all our businesses, assures that for
the foreseeable future the benefits of access
control technologies, in the formof enhanced
avai lability of copyrighted works, will continue to
flowto the public. The prospect has been raised
that this nost basic business nodel could soneday be
repl aced by one based on restriction rather than
di ssem nation

SCEA, however, sees no such change on
the horizon, and continues to have a strong
incentive not to risk alienating its custoners with
unreasonabl e or unwieldy restrictions on the use of
SCEA' s copyri ght ed works.

In my industry, we survive on a plug-
and-play nmentality. W succeed by satisfying the
consuner with what they want. Access control
measures whi ch include encryption and regi onal
coding are essential tools in maintaining the high

qual ity of our copyrighted works, and in controlling
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the nature and quality of the goods and services
t hat bear our trademarks.

Ef fective access control neasures are of
great utility in our ongoing camnpai gn agai nst
counterfeiting and other pirated works with respect
to our products. As such, they allow us to adopt
technol ogies that help to keep down the price -- and
therefore increase the availability -- of our
products that purchasers of |awful copies, who
ultimately nmust bear sone of the costs of
i nfringenent.

Access control neasures also help
protect the consuner's interest, as well as our
reputation and good will, by ensuring that
legitimately produced Pl ayStation video ganes are
distributed only in those areas of the world where
they are properly licensed.

Pl ayStati on ganmes, |ike products in many
ot her industries, are produced in nultiple versions
tailored, in ternms of |anguage and ot her features,
for use by consunmers in particular markets.

Di stribution of these ganes in other, unauthorized
markets will inevitably produce dissatisfied

custoners and distributors.
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The benefits to consuners will continue
if the anticircunvention provision is allowed to
conme into effect uninpaired.

As the House Manager's Report pointed
out, the technol ogi cal neasures protected by Section
1201(a) can be deployed to support new ways of
di ssem nating copyrighted materials to users.

Access control technol ogi es enabl e
copyright owners to offer consunmers a w der array of
options tailored nore closely to individual needs,
gi ving each consuner better value, as well as
al l owi ng nore consuners to access a given work. The
i nportance of such flexibility can be illustrated by
an exanpl e fromtoday' s market pl ace.

We all know that consuners currently
have the option of purchasing a popul ar video gane,

t hereby acquiring the right to an unlimted nunber
of private performances. They have the right to
di spose of their copy in the marketpl ace.

Wil e a certain nunber take advantage of this
option, mllions nore choose instead to spend what
is considerably a nore nodest sum by purchasing a
narrower set of privileges. By renting the ganme for

a night or two at their |ocal Bl ockbuster, or paying
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for a single performance, for exanple, in a hotel
room

We al so offer pronotional discs that are
di stributed, often free or for a snmall fee, that
sonetinmes give limted access to the players to try
the gane before they actually purchase it. Al this
is available to us because of our ability to control
access.

I f the consumer |ikes the gane enough,
he or she may find it worthwhile to purchase a copy
outright rather than repeatedly either rent copies
or pay for views. In many cases the single view ng
or rental suits the custoner’s needs perfectly and
they're happy. And if the consuner doesn't
particularly like it, at |east the consuner only
spent a small sumrather than the cost of the entire
gane.

What is inportant is that this variety
of options enables many nore consuners to avai
t hensel ves of our work than if only one option were
to exist in the marketplace. It is only through the
application of these effective technol ogi cal access
controls that this kind of flexibility can be nade

available in the digital environnent, where perfect

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

217

copi es can be nade and circul ated around the world
al nost i nstant aneously.

Those in this proceedi ng who have urged
you to make broad bl anket exenptions woul d thwart
the creation of flexible digital-age business
nodel s for naki ng works avail able to consuners.
Wthout effective controls -- that is, technol ogy
reinforced with a legal prohibition of circunvention
-- consuners of digital works will in nmany ways be
left with fewer, nore expensive options, nost of
which are | ess desirable.

Proposal s for exenptions that were
responsive to the clear paraneters the Ofice set
out in the Notice of Inquiry have been conspi cuously
absent in these hearings. O course, those who have
advocated the crafting of broad and ill-defined
exenptions based on cl asses of users or uses, rather
than of works, are asking the Ofice to do sonething
not within the Ofice's powers.

Since the nunber and variety of works
whi ch woul d fall outside 1201(a)(1)(A) under such
exceptions is potentially infinite, these advocates
are in effect asking that the statute be overturned.
Even if properly delineated "narrow and focused”

cl asses of works had been proposed for exenption, we
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woul d remai n concerned that in practice any
exenption would spill over to enconpass the entire
Section 102 "category of works" within which the
"class of works" fell.

| would |ike to enphasize that SCEA, as
a responsi bl e nenber of the copyright community, is
interested in the vitality of the fair use doctrine.
Clearly, however, and contrary to the assertions of
certain educators and librarians in this proceeding,
the fair use defense sinply cannot serve as the
basis for delineating a "class of works" that m ght
properly be the subject of an exenption to be
recommended in this proceeding.

Fair use is a defense to infringenent,
whose applicability is determ ned through a fact-
i ntensive inquiry undertaken on a case by case
basis. Fair use, in appropriate circunstances, nay
be made of many, many copyrighted works. To declare
in advance that any work of which fair use m ght be
made is within a class of works exenpt fromthe
statutory prohibition on circunmventi on woul d render
the entire provision a nullity -- which may be the
obj ective of the advocates of "Fair Use Wrks" as an

exenpt cl ass.
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It appears, furthernore, that to anoint
a huge nunber of works, wholesale, as "fair use
wor ks" woul d be inconpatible with fair use itself,
as an equitabl e defense and an equitable rul e of
reason. In addition, it would contravene Section
1201(c), which nmandates that nothing in Section 1201
is to affect either copyright rights or "defenses to
i nfringenent, including fair use.”

Contentions aside, there has been no
show ng that 1201(a)(1)(A) has had a negative inpact
on the availability of the fair use defense, or that
any inpact is likely in the next three years. The
same is true of the first sale doctrine, as to which
some commentators has voi ced concern

The first sale doctrine is, of course,
the product of a world in which copyrighted content
was overwhel mingly distributed via sale of tangible
copies. Even in that world, however, there are
categories of copyrighted works such as broadcast
tel evision programming to which the first sale
doctrine have little or no application.

In point of fact, notw thstanding these
ill-defined fears for the future of the first sale
doctrine, technol ogical access control neasures to

date have had little discernible negative effect on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

220

it. Visit virtually any conputer software store and
you will find a section devoted to used PlayStation
ganes. A quick browse of the Wb shows that there
is a flourishing market in second-hand video ganes
and DVDs as well, particularly if you | ook on the
auction sites on the Wb.

The anticircunmvention provisions of the
DMCA conprise a carefully crafted corrective neasure
designed to maintain in the digital environnent the
bal ance of rights and privil eges of authors and
users worked out over the past two centuries in the
copyright law. The narrow question posed in this
rul emaki ng i s whether classes of copyrighted works
exi st whose users are likely to be substantially
adversely affected in their ability to make non-

i nfringing use wi thout exenption from Section
1201(a) (1) (A)'s prohibition of circunmvention of
access controls.

The advocat es of exenptions bear the
burden of persuasion, and they have not sustained
it.

| thank you again for giving ne this
opportunity to testify before you, and I will be

pl eased to answer any questions.
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MS. PETERS: Thank you, M. Russell. W
now wi I | hear from M. Jonathan Hangart ner

MR. HANGARTNER:  Thank you very much
My nanme is Jonathan Hangartner. |'man attorney in
San Diego and | represent the conpany, Bleemnc.
I"d like to thank the Copyright Ofice for giving
Bl eem an opportunity to speak today. |'mstil
hopeful that M. Herpolsheinmer will nmake it here so
that he can answer any questions you m ght have.

| think it would be helpful for me to
briefly describe Bleemand what it does. And it
provi des a good counterpoint to both M. Russell's
testinmony and al so to sonme of the DVD di scussions
that you' ve heard already this afternoon.

Bleemis a software conpany that
provi des interoperability between different conputer
systens. Specifically, Bleem produces a software
enul ator that allows the consuner to play their
Pl ayStati on video ganes on a personal conputer. And
Bleemw || soon introduce a new conputer program
that allows consuners to play their PlayStation
vi deo ganes on a Sega Dreantast video gane consol e.

For the past year |'ve spent an awf ul
|l ot of ny tinme defending Bl eemagainst a | awsuit

filed by Sony Conmputer Entertainnent America, and
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one of the principal clains in that |awsuit is a
Digital MII|ennium Copyright Act claim although
obvi ously not under Section 1201(a)(1). It alleged
that Bleemis a circunvention device because it
al l ows these ganes to be played -- the PlayStation
vi deo ganes to be played on a personal conputer.

| think it's inportant to get into a
little bit of detail about how this access
restriction that Sony all eges works. Because there
are an awful lot of different possibilities for
access control technol ogi es, and Sony has a specific
one in place which -- it has been sort of put on the
table here by Sony. And | think it's useful to take
alittle bit closer look at it.

The access control device that M.
Russel | has described, which he calls the whiz code,
is actually a code that is placed onto the
Pl aySt ati on ganme di scs thenselves. A PlayStation
vi deo gane consol e, which Sony produces -- and it's
their device which plays PlayStation video ganes --
| ooks for that access control code. And if it's not
present, unless the console's nodified, it will not
pl ay that disc.

So, in effect, this whiz code only

controls access to PlayStation ganes on a
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Pl ayStation console. If a PlayStation ganme disc is
pl aced into a regul ar personal conputer, CD-drive or
into any other CD-drive, that CD-drive will actually
read the data on the disc.

The access control device, this whiz
code, does not prevent the information from being
accessed by the disc. Because essentially what
happens is the disc drive doesn't know to | ook for
the whiz code. And since it doesn't know to | ook
for the whiz code, the access control doesn't take
effect.

And this type of situation is addressed
in the DMCA in the no-nmandate provisions, which do
not require consumer devices to search for codes or
to | ook for codes that m ght control access. But
what's happened is that Sony has alleged in the
litigation against Bleemthat Bleemis a
ci rcunvention device.

And, in fact, earlier this week a
simlar claimin another case brought by Sony
Comput er Entertai nnent America agai nst anot her
conpany whi ch produces a PlayStation device,
enmul ation device simlar to Bleem-- the District

Court in the Northern District of California rul ed
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that it was, in fact, not a violation of DMCA s
ci rcunvention device provisions.

The concern that Bl eem has at this point
is that simlar lawsuits will conme al ong as soon as
Section 1201(a) (1) takes effect. But those |awsuits
could be directed at Bleenls custoners. [It's a very
real and |likely possibility that, upon enaction of
this provision, when this provision takes effect,
Sony could allege that Bl eemis consuners, when they
access the infornmation on the PlayStation disc and
play a PlayStation game on either their PC or their
Dreantast are, in fact, circunventing Bl eenm s
technol ogi cal nmeasures that it alleges are designed
to control access to its copyrighted works.

This concern, while we think that Bl eem
certainly could defend such clains, or could assist
its custoners in defending such clains, the threat
of these clains could have a very serious chilling
effect on the sales of Bleemand on the use of
Bl eeni s products by consuners.

It also has a serious risk of chilling
Bleenmis ability to distribute its products. Because
distributors, retailers, all of the fol ks up and
down the distribution chain are very concerned about

potential |awsuits against custoners. So the threat
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of a lawsuit, even if successfully defended, has a
power ful inpact on the market.

The risk is also, | think, very rea
gi ven the behavior that's been exhibited by Sony in
the past. Bleemfelt early on, quite strongly, that
its device was not covered under the DMCA. It was
not a circunvention device. But it's taken a year's
worth of litigation and substantial expense to go
t hrough the process of litigating clains under this
new act .

So, in considering these issues of
burdens of persuasion and the availability of
evi dence that establishes a class of works that may
be affected by this new provision, | think it's
important to keep in mnd the detrinmental effect of
anbiguity. Anmbiguity works in favor of |arge
conpanies, and it allows themto bring lawsuits
which, while ultinmately unsuccessful, can drive a
smal | conpany right out of business before they ever
get to market.

Taking this sort of to the next step,
think it's useful to conpare the situation with the
PlayStation disc with the DVD/ CSS i ssues that we've
been tal ki ng about, which involve conplicated issues

of licensing up and down the distribution chain.
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The PlayStation CDs don't have any of
t hese issues. As M. Russell described, the
PlayStation CDs are actually acquired by the user.
So we don't have a situation where the copyrighted
work is being licensed to the custoner. You have a
situation where that custonmer lawfully acquires a
copy of the copyrighted work.

Bleem feels very strongly that the
consuner's ability to play that copy of the
copyrighted work on any platformthey choose is a
non-infringi ng use of the copyrighted work, and that
nmust be protected. This provision opens the door
for substantial inpacts on the consunmer's ability to
performthat non-infringing use.

If, in fact, it was determ ned that
pl aying a PlayStation disc using Bl eemwas a
circunvention, then all of these consunmers would be
forecl osed froma clear non-infringing use of that
copyri ghted work which they paid $40 for, for a
si npl e CD.

So in looking -- again, taking this to
t he specific and nmaybe worki ng outward, and trying
to get to the particular question the Ofice has to

address here, should there be a class of works that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

227

is exenpted fromthis. The PlayStation gane CD
provi des a pretty good exanpl e.

You have a disc which is sold to
custoners, which this provision could and is |ikely
to substantially affect their ability to perform
non-infringing uses. To the extent that you can get
around the chicken and egg problemthat you have
with this provision in trying to put the burden on
t he proponents of a particular class of works when
the statute has not yet taken effect, so it's
virtually inpossible to cone up with discrete
verifiable nmeasurable inpacts, this exanple goes
pretty far towards that.

Because we have shown the inpacts, or we
can show the inpacts that even a sinple DMCA has had
on Bleemin trying to sell its product over the past
year. And that it's likely, very likely to have a
simlar effect on consuners down the road.

The problemwith letting this act take
effect, so that we can then ultinmately prove this
inmpact, is that three years down the road is an
eternity in the age we live in, in terns of the
t echnol ogi cal advancenents. There's a new
PlayStation platformcomng into effect that's DVD

based. A variety of changes.
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So these issues will tend to becone noot
over the course of that tinme period. So there's a
real risk here that in the course of the three years
that it would take to reevaluate a particul ar
exenption, the question will no | onger be rel evant.

| think with that 1'Il kind of stop ny
comments here -- we've been talking a | ot about in
theory and the different ideas going out -- and
maybe open it up to questions. |If you have any
particul ar questions we can certainly discuss how
t hese access devices work, and the distinctions with
the licensing issues between the DVD issues.

MS. PETERS: All right. Thank you. It
is now five mnutes after four. Some people have
been sitting here since 1:30. And what we're going
to do is take a short break.

When we cone back, before we ask our own
guestions, |I'mgoing to give anyone on the panel an
opportunity to say anything el se that they may want,
based on what they've already heard. So why don't
we take -- it's now, what, 4:15? We'I|l cone back.

(Whereupon, a brief recess was taken.)

MS. PETERS: Good afternoon again. W
are going to resune the final part of our hearing.

And for those of you who find this rooma little
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warm we have been told that all the facility people
have gone for the day. And so there is nothing we
can do about it. So, hopefully this won't take too
much | onger

| left it with anyone who had anything
that they wanted to add before we got into questions
could do so now. So is there anyone who wi shes to
speak?

M5. GROSS: | just wanted to go back to
a few points raised by a couple other fol ks, and
tal k about them The first would be the exanple
given why it should be illegal to circumvent a DVD
the sane way it's illegal to circunmvent HBO. It's
really an irrel evant exanple.

Circunventing HBO i s sonething you
haven't paid for. |If you bought a DVD, if you
purchased it, it is sonething that you have a right
to view as opposed to HBO. So that exanple really
doesn't add anything to this discussion.

| think it's also inportant to point out
that if many VHS novies are unpl ayabl e on machi nes
because of the international difference in
standards, that's a pretty good reason to exenpt
them sinply because it will provide greater

opportunity for people to receive copyrighted works
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t hey never would have had a right to, or the ability
to receive beforehand.

| think it's also inportant to point out
that equi pnent to play a different region's DVDs is
not readily available. CSS prohibits such equi pnent
frombeing marketed in other regions. And Sigm
Systens website offers an CEM card for Linux
drivers, but it does not sell its conputers. So as
far as I'maware there is not yet an avail abl e Li nux
pl ayer avail able to consuners.

Anot her point | wanted to nake was that
i f having content on a single hard di sk neans that
i nstant nmassive piracy will occur, why is there no
massi ve piracy since October when DCSS was rel eased?
O since Decenber when it was publicized?

| think it's also inportant to note that
t he MPAA has said, both publicly and in court
depositions, they don't have a single piece of
evi dence of DCSS-rel ated piracy. Technol ogi cal
nmeasures can never inplenent the true contours of
fair use. So far, every nmeasure offered by
provi ders has been nore restrictive than the | aw
all ows, not less restrictive.

And | also think it's inportant to point

out that Congress intended that access to things
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| i ke a book be protected, only before purchase, not
after. Not after it's been read with inpunity. So
what's wong with that for the new nedia, too? In
fact, the DMCA states explicitly that the sane
limtations shall apply.

And ny last point is | want to raise
that the Supreme Court has said that every person's
a publisher on the Internet. And that gives a
greater First Amendnent protection than paper or
other traditional media, not |ess protection as the
copyright -- so I just wanted to nmake those few
points regarding different views that you' ve heard.

MS. PETERS: Thank you. Anyone el se?
M. ol dberg.

MR GOLDBERG |'m Morton David
Gol dberg. | have sone general comments based on al
five days of the hearing.

Much of the five days' testinony appears
to me as a scenario scripted by Lewis Carroll.
don't propose to revisit the entire scenario, but
only to comrent briefly on what we've been exposed
to, and what may seemto sonme of us to be a trip
down the rabbit hole.

Specifically, | propose to nention

briefly just the following: One, the purported
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threats of being thrown in jail or fined crimnally.
Second, the issue of a congressional inbalance --
and | refer to the legislation, not the |egislators.
Third, the treaty obligations of the United States.
Fourth, the claimof an exenption for so-called
“fact works” or “thin copyright” works as
constituting a particular class for an exenpti on.
Fifth, the First Anendnent, freedom of speech, and
1201. And lastly, an overview of the five days of
testi nmony.

First, with regard to the crim nal
penalties: there's been a good deal of apprehension
voi ced, both here and in the hearings in Washi ngton,
about the crimnal provisions. Apprehension, that
is, by librarians and educators.

This is perhaps raised, or these
statenents of apprehension are perhaps made, as a
proffer of evidence as to sone sort of adverse
effect. But unless |I'mm ssing sonething in ny
readi ng of the statute, these clainms ignore 1204(b),
whi ch exenpts libraries and educational institutions
fromcrimnal liabilities with regard to 1201 and
1202.

If the witnesses are concerned, not

about the institutions thensel ves, but about the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

233

library users, the students and faculty, and
researchers, then I think we have to | ook at
1204(a), which says that to constitute a crim nal
violation it has to be willful, has to be for

pur poses of commrercial advantage or private

fi nanci al gain.

As the panel knows, this is essentially
the sane | anguage as in the crimnal copyright
provi sion, 506(a)(1). And I'mnot aware, and |
don't think the panel is aware, of any evi dence that
t he | ongstanding 506 has filled our prisons with
i brarians, educators, researchers and students.

Second, with regard to the matter of
bal ance: the claimhas been nmade that it's up to the
Copyright Ofice and up to the Librarian to strike a
bal ance. Congress has already done so in nmany pages
-- many, many pages of exhaustive and exhausting
detail .

There is essentially just a single
sentence to 1201(a)(1) (A), but there are pages and
pages of exceptions.

And nothing in Section 1201(a)(1) suggests or
permts this panel, or the Librarian, to nmake
anendnents to those exceptions, to enlarge them or

to dimnish them
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There are al so nunerous exceptions in
Section 108 and el sewhere giving special treatnent
to a variety of not for profit institutions.
Congress has again struck the balance in those
provi sions. You can nunbl e various Latin phrases,
but in English the essence of it is that specific
| egislation is to be foll owed specifically.

Treaties: W have the WCT and the WPPT, (the
W PO Copyright Treaty, the WPO Performances and
Phonogranms Treaty), and we have TRIPS (the World
Trade Organi zati on agreenent on Trade- Rel at ed
Aspects of Intellectual Property Rights) and we have
t he Berne Convention. As Ms. Gross has rem nded
you, Article 11 of the WCT (and the parall el
provision in WPPT) obligates the U S. to “provide
adequate | egal protection and effective |egal
renedi es agai nst the circunvention of effective
t echnol ogi cal measures.”

Whet her there is “an access right
granted” under Section 1201 really doesn't nake any
difference. 1It's clear that “adequate |ega
protection and effective | egal remedies” can't be
provi ded agai nst circunvention wthout 1201. TRIPS
requires the U.S. also to give “effective and

adequate intellectual property rights.”
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The broad exenptions of the sort that
have been requested in the five days of the hearings
clearly woul d violate these international
obligations. The exenptions would not qualify under
the three-step test under WCT Article 10.2, Berne
9(2) and TRIPS 13, nanely, the three steps that such
exenptions can be permitted only in certain special
cases, not for all works, not for all works of which
fair use is to be made, et cetera.

And secondly, exenptions have to be
t hose that do not conflict with a nornal
exploitation of the work. Selling copies of the
Bi ble in Gutenberg days was the nornal exploitation
of the work. Now we have many, nany, nany nor mal
exploitations of the work. And clearly the kind of
exenptions that have been requested here woul d not
conply with that portion of the three-step test.

And | astly, the three-step test requires
that any exenption “not unreasonably prejudice
legitimate interests of the author.” There has been
a great deal of testinony by the copyright owners as
to the significant prejudice that would be incurred
by themif the exenptions were to be adopted.

Third, with regard to “fact works" and

“thin copyright” works: nention has been made t hat
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the anticircunmvention provision with regard to these
wor ks shoul d not apply, that there should be an
exenption for them And if we | ook at sone of them
we have to wonder what such an exenption woul d

bri ng.

Newspapers are, of course, notably fact
works. The Wall Street Journal, it's ny
understanding, is available online, as is the New
York Times. But unlike the New York Tines, the Wl
Street Journal charges for its subscription. It
seens to nme that the Wall Street Journal has nany,
many facts in it.

And | just do not think that the
congressi onal contenplation was that the Librarian
shoul d adopt an exenption for fact works in order to
permt people to circunvent the access control
mechani snms of Dow Jones (which | do not represent)in
order to thereby make fair use of the facts that are
found in the Wall Street Journal.

Li kewi se, with regard to fact-heavy
| egal treatises. | think the argunent woul d be that
they give you the facts of the cases, and the cases,
of course, are public domain; so it's clearly fair
use to just look at a treatise and get at the public

domain material if you just want to know what the
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case held. | don't think that such fact-intensive
wor ks should qualify for exenptions. And on and on.

Hi stories have al so been nenti oned.
guess this would permt us to circunvent access
control nmechanisns with regard to Arnold Toynbee,
Carl Sandburg, Wnston Churchill, and on and on, al
hi stori ans, because clearly there are lots and |ots
of facts, and we want to get fair use access to
t hem

Fourth, the First Amendnent and freedom
of speech. Freedom of speech is what the protesters
yesterday and today in this proceeding have — quite
properly -- been exercising, telling Congress and
the Copyright Ofice what they should do with the
DMCA. That's kind of a bass ostinato to the thenes
of this proceeding.

That's fine. That's freedom of speech.
But freedom of speech is not what | understood a
speaker to say in the Washington sessions: sone
sort of right to get at and use copyrighted
expression. And if | heard correctly, the speaker
i n Washi ngton said that the Supreme Court in Harper

v. The Nation supported her view.

My recoll ection of Harper v. The Nation

is that the decision held just the opposite. That
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the First Amendnent gives no privilege to use
copyrighted expression, even when the expression is
of such great public significance as the nenvirs of
a former President of the United States.

And contrary to what nay have been the
inplication attributed to that decision earlier this
afternoon, the fair use safety valve certainly does
not excul pate all infringenments as nere free speech

| may be the only one, other than the
menbers of the Copyright O fice panel, who has sat
through the entire five days of the hearings. But
it's apparent to ne that only in a Lewis Carrol
scenario could it be deened that there's been a
sufficient showi ng of the actual inpact or |ikely
i npact that the statute requires.

There's been no showi ng of any
“substantial dimnution” of availability for non-

i nfringing uses; there's been no showi ng that the
prohibition is the cause of any “substantial adverse
impact.” And prospectively, there has been no
showi ng of “extraordi nary circunstances” of likely

i npact, and no evidence that is “highly specific,
strong and persuasive,” in the absence of which,
Congress has made clear, “the prohibition would be

undul y underm ned” by conferring any exenption.
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|, too, thank you for the opportunity to
make these observations at the hearing. And | join
M. Russell in being pleased to answer any questions
you may have.

MS. PETERS: Thank you very much
Anyone else? If not, we will start the questioning
with our General Counsel, David Carson.

MR. CARSON. Thank you. M. Marks, we
heard from Ms. Gross that there is not yet an
avai l abl e -- Linux player available to consumers.
That the Sigma player was the only one avail abl e.
It's available in CEM product. Is that your
understanding, first of all?

MR MARKS: | wish | had nore
information on that. | know there are two |icensees

of the CSS technol ogy who are produci ng applications

for Linux system | know the Sigma design is a
har dwar e application. | don't know exactly how it
functions. But | will be happy to get information,

nore information to you when | find out the details
of this license.

MR. CARSON: Yes. Thank you.

MR MARKS: | also wanted to nention
that the DVD Copy Control Association was actually

t he organi zation responsible for adm nistrating the
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CSS licenses. | would be happy to supply the
Copyright O fice and the Register with any
information that they would I|ike.

Sol will try and get that information,
but I would al so suggest perhaps an inquiry to them
O maybe | should suggest to themthat they file
additional witten statenents with you.

MR. CARSON: The latter m ght be a good
idea. Let's assunme for a nmoment, though, that the
statenent is correct. Wich neans, | assune, that
if I"mrunning Linux operating systemon ny
conputer, and | want to play DVD, there is no way
that I can do that unless | go out and buy a new
conput er which has this driver on it that's an OEM
instal | ation.

Isn't that a problenf

MR MARKS: | don't think it's a
problem Because | think, first of all, if you have
bought a DVD and you have a software operating
systemthat doesn't support an application to play
the DVD, you don't have to buy a new personal
conputer. You mght need to purchase a new
operating system or you mght need to purchase a
new software application when it becones avail abl e

to play DVD, to install on your conputer
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For exanpl e, even under the preval ent W ndows
operating system-- and if | am m sspeaki ng nyself,
| hope maybe soneone who's in the audience from
M crosoft will correct nme. But | think on prior
versions of Mcrosoft, Mcrosoft Wndows operating
system they didn't have nedia player pre-installed
on the Wndows operating systemthat would allow for
pl ayback of DVDs.

Therefore if you purchased a DVD and you
had a W ndows operating system and you had a PC
that had a DVD-ROM drive, you might still need to
purchase a software application to enable your PC to
play the DVD. So | really don't see where there's a
great difference between that situation and the
Li nux situation.

MR. CARSON: Al t hough anyone can get a
little nmedia player for free, I think. Can't they?

MR. MARKS: That may be the case. But
then there's no prohibition to a software devel oper
in taking out a license to create the equival ent
application, software application for the Linux
system and nmaking it available to its users for
free.

MR. CARSON: But if no one has done

that, why is it a problemfor an individual user who
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wants to be able to watch that DVD on his own
conput er, which happens to run a Linux operating
system to do what he has to do so that he can view
it?

MR. MARKS: The problemwth that is
that it's not sinply a matter of the encryption and
protection on the DVD di sk guaranteeing the paynent
by that individual user for the copy of the disk.
The whol e purpose of the encryption in the first
pl ace is because it carries with it certain copy
control applications.

As Ms. Goss correctly said, one of
t hose applications, for exanple, is that the content
not be permtted to flow out a digital output froma
conputer. If the user is allowed to circunvent the
techni cal protection neasures, yes, that nmay enable
t he consumer to view the content fromthe DVD di sk

But it may also, and likely would al so,
underm ne the other protections that are inherent in
the DVD system and allow for very easy unauthorized
reproduction and distribution of the content of the
DVD. For exanple, over the Internet. So that's the
risk that is entailed by allow ng for that

i ndi vi dual circunvention
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MR. CARSON: Ms. Goss, let's assune
t hat between now and Cct ober 28th, Sigma or sonebody
el se do rel ease whatever equipnent it is for
commerci al purchase, so you can go down to Conp USA
or wherever, and buy what you need to put on your
machi ne running with this operating system and vi ew
DVDs. |Is that going to noot the issue, at |east
Wi th respect to Linux users?

M5. GROSS: Well, the problemis that
there are additional operating systens that are
bei ng created every day. And individuals should not
be required to go out and purchase a $10, 000 |license
in order to build an application that will play
their DVDs. That's sonething that would be
unprecedented in other fornms of nedia.

Additionally, there are problens with --
there are antitrust problens for tying the hardware,
the machine, to the software itself, the DVD.

M crosoft is about to be broken up for this very
reason. And so | think you need to think about
antitrust inplications in tying the two together as
wel | .

MR. CARSON: (Okay. But let's focus just
on Linux users. | know there are other operating

systens out there. But certainly, from persona
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experience | can say, having | ooked at the conments
that have cone in to us, the vast mgjority of
comments we have received in this proceedi ng have
been from peopl e who run conputers on -- with a

Li nux operating systemthat are upset that they
can't use those conputers to watch DVDs.

So let's focus purely on those peopl e.

M5. CGROSS: Linux users.

MR. CARSON: Linux users, yes. If, in
fact, the Sigma piece of equipnent suddenly were
avai l abl e on the shel ves of your nearest conputer
equi pnent store, would there still be a problemfor
Li nux users? O would Linux users basically --
woul d you have to say on behal f of Linux users --
assum ng you' re speaking on behalf of them-- wll
find that problem solved? No need for the Librarian
to address that aspect of the problenf

M5. GROSS: Well, | think it would
depend on the ternms of the license for CSS. The
thing that is so attractive to people for using
Linux is their ability to mani pulate their own
software on their own machi nes.

And if the Linux player prohibits
people's ability to use their machines, and to

mani pul ate the software and i mages in ways that they
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have a legal right to do, I think we'd still have a
problem So | wait and see this machi ne, and what
it does and what it doesn't do.

MR. CARSON: Ckay. Let ne ask a
guestion for any of the representatives of the
copyright owners who would like to take a stab at
it. And | recognize we've heard this a hundred
di fferent ways over the five days of testinony. But
i f soneone could just sort of put in a nutshell why
is it that we want to protect technol ogi cal measures
that control access to copyrighted works? Wiy is it
important to do that?

MR, METALITZ: 1'Ill answer that question
on two levels. One that we shoul d never overl ook,
is that it’s inportant because Congress has deci ded
it is inportant. And that obviously constrains what
this rul emaki ng proceedi ng can do within that
determ nation that's already been nade.

But | think the larger reason, and the
reason why Congress decided that it was inportant to
protect it, is that these types of neasures are
really key enabling tools for electronic comerce.

If we're serious about devel oping electronic
comer ce wor ks of authorship, then we have to

recogni ze -- as you've heard today from Sony
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Comput er Entertai nnent America and from Ti me Warner
and MPAA -- that that comerce is not going to
exist, or it's going to be extrenely stunted and

di storted unl ess copyright owners have the ability
to use these types of technol ogical control

nmeasur es.

They need to have the ability to manage
and control access to their works in order to
di ssem nate them nore broadly. They need to have
the | egal back-up to prevent, or to deal with
i nstances of circunvention.

So if we want to see a thriving
el ectroni c marketplace in these works, we need to
have these tools to do that, and Congress recogni zed
that. And so did the other countries, the nore than
one hundred countries that adopted the WPO
treaties. That's a very inportant step.

Because this is a new aspect to
international discipline in the field of copyright.
It really is not |ike what has been done in the
Berne convention, or the TRIP Agreenent. It goes a
step beyond that. And I think that is fueled by a
recognition that this is essential. W need these

tools in order to make copyrighted materials
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avai l abl e around the world in a global electronic
mar ket .

MR GOLDBERG If the value can be taken
wi t hout having to pay for it, then the copyright
owners are not going to create the val ue.

MR MARKS: | would also like to
suppl ement that. While the | egal protections for
techni cal protection neasures are new in our
copyright law with the DMCA, and are relatively new
internationally to copyright |aw dating back to 1996
with the adoption of the two WPO treaties -- the
concept of giving legal protection to technical
nmeasures that control access to works is not new.

The Conmmuni cations Act of our United
States | aw, as passed by Congress, has protected
encrypted broadcast signals, whether they be radio
signals or television signals, for decades.
cannot tell you exactly from when that |aw dates.
have it back in ny office, and I'd be happy to do a
suppl ement al submni ssion on that.

But there's the Satellite Hone Viewer
Act of, | think, 1988 or 1984. And Section -- |
think it's 301 or 201 of the Conmmuni cati ons Act
bef or ehand whi ch prohibits the unauthorized

descranbling of encrypted signals for exactly the
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reasons that have been stated by the other speakers.
That it has been deened necessary to provide |egal
back-up for these technol ogi cal protection neasures
to facilitate commerce and copyrighted broadcasts or
signals and, now in the new digital environnent,

ot her works that can be nade available in electronic
form

MR. CARSON: Now, CSS -- clarify for ne.
CSS is an access control device, or a copy control
devi ce, or both?

MR. MARKS: |'mso glad you asked that
guestion. Because this is the way CSS works. Can |
give alittle bit of background on this?

MR. CARSON: | think you need to answer
it, yes.

MR. MARKS: GCkay. Oiginally, when
content owners were looking to try and protect their
content on this new digital format of DVD, they
tried to come up with a |egislative approach whereby
copy control flags would be inserted in the DVDs,
which is strictly a copy control technology. And
pl ayback devi ces, whether they be consuner
el ectroni c devices or conputers, would be nmandat ed
by legislation to | ook for and respond to those copy

control fl ags.
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So that woul d have involved strictly a
copy control technol ogy, as enforced by |aw.
Sonmewhat simlar and based on the Audi o Hone
Recording Act. The Mdtion Picture Association of
Anerica started -- entered into negotiations with
t he consuner el ectronics conpanies to devel op
exactly such a technol ogical systemand | egislative
structure.

Those di scussions resulted in a draft
pi ece of legislation called the Digital Video Honme
Recordi ng Rights Act, or Hone Recording Act.
Sonmething like that, DVRA, | think we refer to it.

When t hose di scussions were opened up to
the conputer industry, the conmputer industry said,
“"No. We cannot sign onto this. W do not agree
wi th the concept of having Congress nmandate that our
devi ces | ook for and respond to copy control flags
and content. Copy control flags are essentially
ancillary data that are easy to get lost and it
woul d be very burdensone to nake our nachi nes have
to look at all the streans of data, especially
digital data which basically are just ones and
zeroes, and have to affirmatively | ook for these
copy control flags. W won't do it, we won't sign

on for it.
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And the strength of the conputer
industry is really denonstrated in the no-nandate
provi sion of the DMCA. That there is no nmandate to
affirmatively | ook for copy protection neasures.

So here we were, after nonths if not
years of work, kind of back at square zero. What
are we going to do? The conputer industry did
acknow edge that making our filnms available in
digital format did pose works. W did, after weeks
and nont hs of discussions, get themto realize that,
unli ke software, you know, Warner Brothers is stil

expl oiti ng Casablanca in Version 1.0.

Now, we don't update it, we don't change
it. W -- you know, it's the sanme cl assic novie
that we exploit. So once sonebody has a copy of it,
they don't have an incentive to get the revised
copy. The work is the work.

Under st andi ng that, the conputer
i ndustry came back to us and said, "Fine. This is
our position. |If data is comng to our machines in

the clear,” nmeani ng unencrpyted, descranbled, "W
beli eve we have no obligation to | ook for any copy
control flags, to | ook for any copy protection
devices, or to really follow any rules with respect

to that data. The data conmes in the clear, and we
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can -- our machines should be able to do whatever
they like with that data, and send it out the
machine in the clear.”

Now, this is conpletely apart from any
copyright rules, or the fact that if a user is
maki ng unaut hori zed copi es that he nmay be infringing
t he copyright |aw.

They said, "But if that data is
scranbled, if it is encrypted, and we want our
machi nes, our conputers to make use of that data,
then we have a choice. W can either sign up and
get a license to decrypt that data and follow the
rules and conditions that are in that license. O
our machines will sinply pass along the encrypted
data, keeping it in encrypted form W agree that
our devi ces and machi nes should not be permtted to
si nply descranbl e and hack t hrough an encryption
system wi t hout any sort of authorization or
perm ssion. "

Havi ng reached t hat understandi ng, that
is the basis upon which we built the CSS system
The CSS system called Content Scranble System
involves initially scranbling the content on the DVD
disk. So it is encrypted, even though that's

conpletely transparent to the user.
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Because when you put your DVD into your
DVD pl ayer, or your DVD conputer, in npst
ci rcunst ances you just press "Play" and the disk
pl ays. So you don't even necessarily realize that
it's encrypted, but the disks are encrypted.

Those devi ce manufacturers whet her they
be players or personal conputers or the Sony
Pl ayStati on who would |i ke to have their devices be
able to display and play back those DVD di sks need
to get a license to be able to decrypt the CSS
encryption system They do that by going to the
DVD- CCA and applying for a CSS |icense.

That CSS |icense gives themthe keys and
tools to be able to decrypt the disks. It also
i nposes certain conditions on what the device can do
with the content once it is decrypted. One of those
obligations, for exanple, is that the content is not
allowed to flow out in the clear on a digital
out put .

Anot her exanple of an obligation is that
t he device has to insert Macrovision on the content
before it goes out the anal og output. So by this
conbi nati on of encryption technol ogy and |i censi ng,
you have really a structure that involves access

control and copy protection.
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MR. CARSON: Well, it sounds -- |I'm
sorry, soneone el se?

MR. HANGARTNER: | was just about to
jump in with a cooment. | nean, | think this
di scussion needs to step back a little bit and | ook
at the DMCA. As Professor Sanuel son mentioned in
her comments to the court in one of the CSS cases
back in New York, that these DMCA access provisions,
ci rcunvention provisions are really an adjunct neans
of regul ating conpany infringenent. They' re not
really an end in thenselves, particularly when we're
tal king about a I ot of different situations.

W' ve got broadcast situations, we've
got pay-per-view situations, you ve got end-users
that actually buy a copy of the copyrighted work.

It really has to be viewed in that context, that
this is a neans of regul ating copyright infringenent
rather than an end in itself.

| think it's also inportant to, as you
| ook at these things, to think a little bit about
what these access control nechanisnms do. For
exanple, the whiz code that's used by Sony is not
really a copy protection system \What it does is it
limts the ganes that can be played on a PlayStation

consol e.
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This serves a variety of purposes. By
| i nki ng together this access control systemwth the
patents that Sony has obtained that relate to that
access control system Sony's created a system where
Pl ayStati on video ganes can only be published by a
| i censed gane developer. So they use this as a
nmeans to control the ability of people to nake ganes
that can be played on a PlayStation console. So
that they maintain control over all of the creative
wor ks that can be used on that console system

They al so use it to put in place these
regional controls that we talked a little bit about
before. So this whiz code, it doesn't prevent
copying of the disks. | nean, you can copy a
PlayStation disk. It may or may not copy that whiz
code, but you can copy the PlayStation disk and
access the information off that copy on a device
other than a PlayStation consol e.

So, | guess the thrust of ny comment is
really to keep in mnd that core purpose of access,
ci rcunvention and control as an adjunct to copyright
infringenment, which is what this is really al
about. Preventing infringenment of people's

copyri ght.
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| wanted to nmention, David Herpol shei ner
has showed up. | think he may want to junp here
with a quick conment on the sanme subject, if that's
okay.

MR. CARSON: Well, if we get a chance,
inawile. But |I sort of would like to stick with
what | was tal king about with M. Marks.

It strikes me that what we are
describing is perhaps a copying control device in
access control clothing. |In other words, you've got
a device that controls access to a work, but not in
the way that, certainly before this rul emaking
began, | thought we were tal king about. W were
tal ki ng about access control devices.

In other words, | assuned -- naively,
perhaps -- that a technol ogi cal neasure that
controls access to a work, the purpose of that is to
make sure that authorized users and only authorized
users are getting access to the works. So if | paid
the price to the copyright owner otherw se be able
to use that work, then I'mentitled to use it.

And if he sonehow gets access to it by
ci rcunventing encryption or passwords, or whatever,
then she's in trouble because she's not an

aut hori zed user. |"'mnot in trouble because | am
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That's got nothing to do, as far as | can tell, with
what you're tal king about.

What you're really tal king about, |
think, is an access control neasure that is designed
to channel sonmeone towards a device which has copy
controls onit. |Is that a fair description, or am!|
m sdescribing it?

MR MARKS: | think it's partially a
fair description. | think it is also used -- the
fact that the work is encrypted is used to try and
guarantee that the user has legitimately -- has
legitimate access to the work as well. | nean,
don't think it's conpletely devoid, the CSS system
of trying to ensure that those people that -- for
exanple, would just sinply duplicate the DVD disks -
- you know, pirates who woul d duplicate the DvVD
di sks.

And if there were pirate players that
were unlicensed, they wouldn't be able to play those
di sks because they were encrypted with CSS. That
serves an access control function as well.

MR. CARSON: But a duplicated --

MR. MARKS: A duplicated DVD disk is

going to duplicate the CSS encryption.
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MR. CARSON: And can be played on any
legiti mate pl ayer.

MR. MARKS: And can be played on any
legitimate player, legitimte |icensed CSS pl ayer.
And not be played on non-licensed players.

MR. CARSON: Ckay. So | don't see how
you're stopping the -- | don't see how you're
stopping the piracies of DVDs in that respect.
Pirated DVDs can be sold on the open narketpl ace and
pl ayed in any legitinate DVD pl ayer.

MR. MARKS: W thout infringenment
copyright?

MR. CARSON: No, no, no. Certainly not.

But we know pirated goods are on the narket all the

time.

MR. MARKS: Yes, they are.

MR. CARSON: And infringing copyrights,
that's very nice to know they're still out there.

So I"'mtrying to figure out what this technol ogi cal
nmeasure is doing, and I'mnot seeing it as really in
any way restricting access to authorized users.
"Il get to you in a nonment, Steve.

In other words, there's no reason to
believe as a general proposition that soneone who

has a commerci ally manufactured and marketed DVD,
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manuf act ured by Sony, perhaps, or any of the major
studios -- Tinme Warner, whatever -- is not an
aut hori zed user.

I f someone has that DVD which is
manuf actured by Tine Warner, you're going to presune
they're an authorized user, aren't you?

MR. MARKS: Yes. Although you'd have to
sort of define what you nean by authorized user. |If
soneone has purchased a DVD from Ti me \Warner,
they're authorized to play it on a licensed DVD
pl ayer. They can play it as nmany tines as they
want, there's no restriction on saying it's a one-
time play, it's a two-tine play.

Are they authorized to nake
reproductions of it, are they authorized to copy it
to their hard drive, are they authorized to
redistribute it in electronic forn? The answer is
no. So what do you nean by authorized user?

MR. CARSON: Are they authorized to view
it on any machine they can find, that they can nake
to viewit?

MR. MARKS: No, no. They're authorized
toviewit on a licensed device. |f soneone were to
buy a VHS cassette, and they didn't have a VHS

pl ayer, are they authorized to disassenble the
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vi deocassette, reproduce the filmin there and
convert it into a 35-mllinmeter print and play it on
their filmprojector? 1 don't think so.

MR. CARSON: Ckay. But, first of all,
there's no contractual privity between the purchaser
of that DVD and Tine Warner, | assume. There's no
shrink-w apped license. You know, you don't sign a
|icense saying, "I agree only to play this on an

aut hori zed pl ayer,"™ when you purchase the DVD.

MR MARKS: That's correct. And neither
is there a shrink-wapped |icense when you buy a VHS
cassette that's in NTSC fornmat, and you only have a
PAL pl ayer.

MR. CARSON. Ckay. | go to Europe, |
buy a videocassette, it's PAL. | bring it back here
and when | play it, I find, oh my God, | got a --
what was | thinking?

MR. MARKS: Right.

MR CARSON: But, wait a mnute. | can
take it down to a shop and they can convert it for
me to NTSC, and they'l|l nake a copy for ny own
personal use for NTSC. Wuld doing that be a
violation of Section 1201(a)?

MR. MARKS: It would not be a violation

of Section 1201(a), because that's not a technical
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protection neasure. The fact

not a technical -- or encrypti

of technol

that it's in PAL is

on. [t's not a form

ogi cal protection neasure.

| thought you were going to ask ne,

frankly, would that be a violation of copyright.

And |'' m not sure |

commer ci al

have the answer to that. A

service that is reproduci ng copyrighted

films into different formats,

well be vi

| think they m ght

ol ating copyright |aw.

MR. CARSON: We don't have to resol ve

anyt hi ng here.

were tal ki

MR. MARKS: |'m gl

ad we don't have to.

MR. CARSON: But getting back to what we

ng about. The kinds of things you were

tal king about -- yes, if |I buy the DVD I certainly

woul d not have the right to nake copies of it, I'll

grant you

that. But why don't

| have the right to

put it on ny conputer that naybe running a Linux

operating

any equi prment t hat

systenf? And rmaybe |

can't get a hold of

is authorizing license that wll

allow nme to view that DVD pl ayer

code, and

But if I can get a hold of that DCSS

if I can nanage to crack that nyself, so

that I can view it on ny own conputer, where's the

pr obl enf

(202) 234-4433

Whose rights have |

vi ol at ed?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

WASHINGTON, D.C. 20005-3701

www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

261

MR MARKS: Ckay. I'ma little
unconfortabl e about talking about DCSS because of
the ongoing litigation.

MR. CARSON: Well, let nme tell you that
you better get confortable because this is a
rul emaki ng that could affect DCSS.

MR MARKS: That's fine, that's fine.
But, you know, let nme try and answer the question
for you. It's a matter of bal ance.

As | was trying to describe before, if I
can, as an individual user, circunvent the
technol ogi cal protection nmeasure on a DVD di sk, and
copy that content to ny hard drive, there is a risk
that the content owner has that the use by that
i ndi vidual will not sinply be hone view ng, but may
al so be infringing. WMking unauthorized
reproductions, making distributions over the
I nt er net.

This is not sort of specul ative use,
people do that with MP3 files of nmusic all the tine
today. G ven that degree of risk, the inconvenience
that is posed to a user who purchases a DVD di sk
but doesn't have a DVD player -- which you can get
for under $200 -- or a software programthat he can

install on his conputer, or her conputer to play the
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di sk, if you balance those out | think the
i nconveni ence to the individual user is far
out wei ghed by the risks to the copyright owners.

And the risk to the general public that
if this sort of circunvention is permtted, then
mllions of DVDs that are sold today nay not be sold
tonmorrow. Because content owners nay decide it's
sinply too great of a risk for themto put their
content on that digital format. That's the
bal anci ng that needs to take place, in nmy view

MR. CARSON: And |I'm not sure you've got
the wrong bal ance there, philosophically. But just
| ooki ng at the schene we have in Section 1201,
Congress nade the judgnent that it was not going to
make it unlawful for an individual to circunvent the
t echnol ogi cal nmeasure that controls the use of a
wor k.  Copyi ng and so on.

It did make the judgnment that it would
make it unlawful to circunvent a technol ogi cal
measure that controls access to a work. And agai n,
isn't this access control nmeasure -- CSS that you're
tal king about -- a neasure that is really designed
as its end, not to control access but to control the
use, by channeling you to that device whose purpose

is to control use?
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MR, MARKS: Well, | think the problem
is, isit's mxed. | nmean, as | was trying to
describe, we could not put in an effective
t echnol ogi cal nmeasure that would not fail us with
respect to the no-nandate provision in the DMCA,
wi t hout enpl oyi ng encryption, which is an access
control technol ogy.

So the very structure of the DMCA
itself, in terns of the no-nandate provision kind of
forced our hand to go to the structure. Now, | want
to be very clear. W already had devised the CSS
structure prior to the inplenmentation of the DMCA in
Cct ober of 1998.

But the DMCA only reinforced that
structure that we adopted with CSS, as a result of
the conputer industries saying to us, "If the
content is scranbled, we will not descranble it. W
wi Il not have our machi nes descranble it w thout
aut horization. |If the content is in the clear,
don't ask us to try and follow any rules with
respect to that content.”

MR. CARSON: Steve, you've been wanting
to junmp in.
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MR. METALITZ: Yes. If | may, just
three reactions to this line of questioning. First,
|"ve said it before and I"msure we'll say it again.

But it is significant that in your
drawi ng a distinction between access control s that
are set up with the goal of preventing infringenent,
pi racy, unauthorized uses, and some other types of
access controls that perhaps don't have that close a
link to infringenent -- it is significant to ne that
Congress did not nmake that distinction.

Congress did not say that access control
mechani snms that are for sone pure and nobl e purpose
ot her than preventing piracy have a privil eged
status, and nore protection agai nst circunvention
than those that are -- as | think Dean has indicated
-- closely linked to the preventing or dealing with
a huge risk of ranpant piracy that CSS is intended
to address.

And since this is not a congressional
commttee, but a rul emaki ng created by Congress,
think it's inportant to respect both the
di stinctions Congress did make and the distinctions
Congress did not mneke.

Secondly, | don't think that the type of

systemthat CSS represents is quite as brand new and
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unprecedented as your question m ght have inplied.

| don't think it's really nuch different in kind
fromother types of access controls such as what

we' ve heard about before, and probably you heard
about earlier this week. A license that would only
all ow access to certain material fromcertain

desi gnat ed machi nes, designated by | P nunber, or
sonme ot her fashion.

Now, that's not the exactly the sane as
only allowing it fromlicensed players. But it's
simlar in the sense that it is an access control
that manifests itself by saying, "This nmaterial may
be accessed on certain nmachi nes, and not on other
machi nes. "

And again, that's exactly the kind of
access control Congress had in mnd when it enacted
Section 1201(a)(1), and that it wanted this
rul emaking to | ook at.

Finally, it just strikes me that this
whol e CSS issue is alnost a nodel for a business
case of a problem if it is one, that can be sol ved
by the marketpl ace, and probably is being solved by
t he mar ket pl ace.

If there isn't currently a freestanding

Li nux player, a Linux plug-in that can be used to
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play DVDs on a Linux-based conputer -- if there's a
market to do that, it strikes nme that having to pay
$10,000 for the license, if the market is nore than
a coupl e thousand people, that's probably a pretty
good deal. And that market need will be filled.

It's also inportant to recognize that we
sonetinmes think of the only platfornms for playing
DVDs as DVD pl ayers and conputers. But, in fact, |
woul d venture to say that at |east in Japan today,
neither of those is the nmain way that people watch
DVDs.

The main way they watch DVDs is using their
PlayStation 2. That did nore to advance the sal es
of DVDs in Japan than anything else. That may
soneday be the case here.

There are going to be many pl atforns.
There already are, and there are going to be nore.
| think the only thing that perhaps nmakes it a
little difficult for us to see that this is an issue
that the market is going to solve, and that people
wi |l have access to a wide variety of platforns on
which to play DVDs is that there's kind of a
theological taint to this as well. | think we ought

to get it out in the open.
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And even if the plug-in for playing, for
exanple, a DVD on Wndows were available for free --
and maybe it is, for all | know | don't know what
the strategy is for distributing that. Even if it
were free, there are people, probably sone in this
room that wouldn't do it because they don't want
their machines to be tainted by anything that
emanat es from Rednond, Washi ngton.

That's a fact. And if that constitutes
a sufficient market, that market need is going to be
fulfilled. But it is alittle different fromthe
typi cal market situation, where people aren't
theologically notivated in their decisions, but
they're notivated by other factors of what's
cheapest and what's nost efficient and what works
best, and so on and so forth.

So, | think that sonetinmes clouds the
picture a little bit. It makes it a little harder
to see that this is really a marketpl ace issue that
the marketplace is |likely to resolve. And the
result is going to be that virtually anybody that
wants to watch DVDs on any platformthat's readily
avai l able will be able to do so.

MR MARKS: Can | take one nore shot at

respondi ng? | think one of the underlying
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assunptions of your question, if | can be so
presunptuous, is that if you have bought a DVD di sk
you have the right to access the content that's on
the DVD disk. And so if you don't have the

appropri ate playback equi prent, why shouldn't you be
able to circunvent the protections to get at the
content ?

| think that argunent woul d be nore
powerful if, in fact, the content was only rel eased
on a DVD disk. But, in fact, if you want to see
"The Matrix," you don't have to buy a DVD to do so.
You could see it in the theater, you could see it on
VHS.

So the fact that the work is avail able
in many alternative formats seens to ne to al so
justify the fact that one should not permt
ci rcunvention of a technol ogical protection neasure
by a user sinply because the user has chosen to
purchase the work in a format for which the user
doesn't have an appropriate player. And for which
alternative players are available on the market at
very consuner-friendly prices. It seens |ike a
fairly weak argunment to ne.

MR. CARSON: But it is ny understanding

that the quality of what you see on DVD is nuch
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better than that which you see on VHS, for exanple.
And it's also nmy understandi ng that oftentinmes when
you get a notion picture on DVD, there's a | ot of
added val ue material that you don't get on a VHS.

MR. MARKS: Precisely why consuners go
out and buy new equi pnent. \When CDs were first
rel eased, nobody had CD players. Consuners decided
that, "Hey, this is a great format, it's worth ny
investnment in a new piece of playback equi pnent.” |
see no difference in the DVD context.

I f consuners |ike the new nateri al
that's available on DVD, like the new quality that's
avai l abl e on DVD, they have a choice. They can buy
the DVD and buy a piece of playback equi pnent, or
not .

MR. CARSON: Ms. Gross, naybe you can
help me out. |'mreading ny notes, but |'m not
quite sure I'mrecalling what you said. But you
said sonmething to the effect that -- were you saying
t hat sonmeone from MPAA had stated that a person
wanting to nake a fair use of a DVD should have to
obtain a license to do so?

M5. GROSS: That's right.

MR. CARSON: Repeat that, and tell ne

who it was that said that.
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M5. GROSS: Sure. Let ne just renenber.
| was at a conference at Yale Law School a few weeks
ago, and General Deputy Counsel of the MPAA -- |
bel i eve Geckner was his |last name. One of the
audi ence nmenbers posed hima question, and said,
"I"'ma multinedia artist, and | rely on naking fair
use of clips of videos for creating new works. |If |
want to use the DVD to copy a small clip of that to
include in a new wrk that I"'mgoing to create, is
it your position that I would be required to get a
license?" And the MPAA said yes, it is.

MR. CARSON: Would that be your
posi tion,

Dean?

MR. MARKS: What ny position would be is
that I don't think wanting to use clips froma DvD
that m ght constitute and qualify for fair use in a
new work woul d be sufficient justification to
ci rcunvent the technol ogical protection nmeasure of a
CSS systemthat's on a DVD.

Does that nmean that the nmultinmedi a
artist is conpletely out of luck? | don't think so.
Because the nultinmedia artist can access clips of

the content froma VHS copy, or when the content
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fromthe DVD is playing on screen, make a canctorder
copy of the content and use it.

And peopl e may | augh about that, but the
hi ghest -- one of the |argest sources of piracy of
our films is from people bringing canctorders into
novi e theaters and meki ng canctorder copies, and then
reproducing them And you'd be surprised at how
good the quality is.

MR CARSON. Well, I've seen sone of the
pretty poor quality ones.

MR. MARKS: Sone are pretty poor
quality, some are pretty good quality.

MR. CARSON: Ckay. One last thing I'd
like to ask you, M. Marks, on this subject. You
give a very articulate explanation and justification
for the regional codes, and the way in which notion
pi ctures are market ed.

G ven all that, however, why should it
be a violation of the Iaw for an individual who may
go to Europe or Asia, or wherever, and pick up a DVD
of a notion picture there and bring it honme, to
circunvent for his or her own personal use, so he or
she can view that DVD in his or her own hone? Wy

is that a probl en?
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MR MARKS: It really goes to the sane
guestion you asked about the access control, why
it's a problemif they don't have a player. |It's
because of the fact that the technol ogical
protection nmeasure is not only dealing with access,
but is also dealing with subsequent uses of the
cont ent.

| would Iike to just say a couple of
poi nts about the regional coding, which I m ssed.
And whi ch sone of ny coll eagues pointed out to ne.

MR. CARSON: Ckay.

MR. MARKS: Anot her reason why we need
regi onal coding, why we do regional coding is that
the law in various territories is different with
regard to censorship requirenments. So we cannot
sinply distribute the same work throughout the world
in the sane version. Local |aws inpose censorship
regul ations on us that require us to both exhibit
and distribute versions of the filns that conply
wi th those censorship requirenents.

In addition, the way -- at |east the
econom cs of our business currently work, when we
license distribution of our works to |icensees in
ot her countries, whether it be video distributors or

broadcast distributors, often a precondition in the
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i cense contract that the distributor seeks is that
the filmhas had a theatrical release in the U S
prior to being exploited in the foreign country.

So, those are two other additional
considerations as to why the regional coding schene
isin place in the first place.

MR. CARSON: Now, if | understand your
explanation why it's a problemto even |let the
i ndi vi dual user circunmvent, to watch that foreign
DVD, it's not that it would be such a horrible thing
for the copyright owner if one person, one
i ndi vi dual happened to see it in his or her hone at
a tinme when he shouldn't have, but that it's |inked
to these other protections.

MR MARKS: That's correct. |If there
was sone way to guarantee that a person who was
ci rcunventing the CSS protection technology to view
a Region 2 disk on a Region 1 player was only going
to view that disk on the player in the privacy of
his or her own home, w thout further distributing or
copying the disk, it would be |l ess of a problem

There's still the problens associated
that | described before about the w ndows of
exploitation. Which would nmake it problematic if

i nstead of your one individual, it was with the
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entire population of Italy that, each in the privacy
of his or her own home circunvented regional coding
to play a DVD of a novie that had not yet been
theatrically released in Italy and was scheduled to
be released in the future. Yes, that would have a
detrinmental inpact on us.

But in your hypothetical of a single
i ndi vi dual user, | would say, yes. If that single
i ndi vi dual user were circunventing solely to be able
to view the content of the DVD disk in the privacy
of his or her own hone, with sonme iron-clad
guarantee that the circunvention was not going to
lead to further risks of unauthorized reproduction
and distribution, I would agree with you, this is
not a “horrible thing — i.e. a substantial problem
for — the copyright owner.

MR. CARSON: But why is it that CSS had
to be designed in such a way that someone who
circunvented in order to overcone the regiona
codi ng, also necessarily would be circunventing the
copy protection? Couldn't you have done it in a
different way that it wouldn't have been a probl enf?

MR. MARKS: No. It isn't that it's

necessarily designed that way. Well, |let ne back

up.
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The way the CSS systemworks is that the
content in the clear is restricted from bei ng nmade
avai l able on a hard drive of a conmputer, or what's
known as a user-accessible bus. | can only speak to
t he unaut hori zed decryption systens that have --
that the hack, frankly, of DSS that has occurred to
date. And with that hack the content of the DVD
disk is nmade available in the clear, on a conputer
user's hard drive. And so that is a problem

W didn't design it so that any attenpts
to circunvent would nean it killed the whole system
but in fact the circunvention device programthat's
been devel oped to date acconplishes that, inposes
that risk. And the problens with that is that that
ci rcunvention device is distributed with nessages
that say, "Here it is, copy DVDs to your heart's
content, send themto your friends.”" So it poses
t he parade of horrible risks that we're concerned
about .

MR. CARSON: On the subject of regional
coding, Ms. Gross, you spent a fair anmount of tine
tal ki ng about that as being a problem |'mtrying
to figure out how big a problemit really is. And

how many U.S. residents actually go abroad and bring
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back foreign DVDs, and then find thensel ves
frustrated by their inability to play then?

M5. GROSS: | think nmany probably do.
don't have a nunber, | don't have a statistic. But
| think it's fairly comon. \When you travel, you
like to -- nyself, | like to get nusic from whatever
region I"'min, and bring it back hone with nme. 1'm
sure sone people are perhaps the sanme way for
novi es. And so | think it's a huge
problem But again, | don't have a nunber that this
nunber of people by DVDs abroad. That | can't tel
you.

MR. CARSON: You think it's huge enough,
t hough, that we should nmake an exenption to a right
t hat Congress has said that copyright owners have a
right to do, just because you think that there may
be a few people -- or even quite a few people -- who
m ght find thensel ves inconveni enced in that way?

M5. GROSS: Well, | think I know that we
are. | think that, judging fromthe enornous nunber
of comments that were received from peopl e
conpl ai ning about their inability to watch their
DVDs, that it is a problem |It's a rather large

problem And it also is a problemoutside the U S
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The proceedi ng here was not just
designed to decide whether or not U S. residents
woul d be able to watch their DVDs, but whether
people in general were allowed to watch their --
woul d be restricted fromnon-infringing uses.

And you think about entire worl dw de
audi ence of people who want access to watchi ng DVDs
fromworl dw de producers, that's a | arge nunber

MR. CARSON: Are you saying that Section
1201 has extra-territorial application? 1'm not
sure | follow what you're saying.

M5. GROSS: No, |I'mnot saying that at
all. I'"mjust saying that there's a | ot of people
inthe US and in the world who are prohibited.

MR. CARSON: Ckay. But I'mtrying to
figure out why we should be concerned about people
el sewhere in the world who are prohibited. Because
| don't understand how Section 1201 affects them
and therefore I don't understand why we shoul d be
considering an exenption for Section 1201 for their
benefit.

M5. GROSS: Well, | think it's al so
inportant to note that it's not just when you travel
that you want to get a DVD and bring it back. But

you sinply can't purchase or order DVDs from foreign
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distributors. Maybe you want to get a DVD of an

I ndi an novie, and you're prohibited fromplaying it
on your device when you bring it -- when it arrives
in the mail.

MR. MARKS: But if | could respond just
for a nonent. The Indian producer, the Indian film
producer is not prohibited from produci ng DVD di sks
that woul d be pl ayable on Region 1 machines. So,
for exanple, we produce DVD disks that are playable
on Region 1 devices and Region 2 devices and Regi on
3 devices, etc. And there's no prohibition on a
producer from produci ng DVD di sks that are playable
on different regions.

And, in fact, the producer has the
ability to produce a single DVD disk that woul d be
pl ayable on all regions. |If you have a producer, a
content owner who is not concerned about the w ndows
of exploitation, they can produce a DVD disk that's
mul tiregi on, and playable on all regional players
t hroughout the world. So there is flexibility built
into the system

MR. CARSON: | may be exhausting your
knowl edge here, but let's take that exanple. And
India has, | think, the second-largest filmindustry

in the world. First? Ckay. And yet, outside
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of India the market for those filnms is probably
fairly limted. Do you know whet her nost |ndian
films are coded so that -- on DVDs, so that they can
be viewed worldwide? O are they sinply regionally
coded?

MR. MARKS: Do you know what? | don't
know, but I will try and find out. | don't even
know i f I ndian producers are making their filns
avai lable on DVD, but I will try to find that out.

MR. CARSON:. Ckay.

M5. GROSS: | just wanted to clarify
what | was saying. The Notice of Inquiry was
requesting whether or not there was harmto peopl e,
and it didn't ask whether or not there was harmto
U. S. people.

MR. CARSON: Ckay. But let's keep in
mnd that ultimately what we're trying to do here is
figure out whether we should recomrend an exenpti on,
and that exenption -- | don't think -- can directly
af fect what happens outside the United States.

Al right. So, the harml've heard from
yourself -- and | want to nake sure |'ve got your
cat al ogue of problens here with DVDs. W' ve got the
probl em for people with Linux operating systens,

whi ch sonme people would say is being resolved or may
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soon be resol ved, depending on how avail able this
driver is, | guess. You' ve certainly got your
doubts about that.

You' ve got the problem of regional
coding. Wat are the other specific problens we've
got that we need to be worried about with respect to
DvDs?

M5. GROSS: The fact that fair use is
conpletely prevented. As we've heard here today,
people are required to get a license in order to
make a fair use of a DVD. This idea that, well, you
can sinply go out and buy a VHS, it doesn't work.
And it doesn't work because DVDs are a conpletely
di fferent experience than a VHS.

They have director's cuts, you can | ook
at different shot angle, different canmera angl es.
There's all sorts of additional information that is
included in the DVD that you sinply cannot get on a
VHS. There is no equivalent to a DVD, so fair use
is severely inpacted. [It's conpletely prohibited.

MR. CARSON: \What other fair uses of a
DVD can't engage in under the current regi ne?

M5. GROSS: If | want to make a back-up

copy for my own personal use.
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MR. CARSON: (Ckay. Let's stop with
that. What case law tells you that you have a fair
use right to make a back-up copy of the DVD for your
own personal use?

M5. GROSS: | think that Sony v.

Universal Cities says that.

MR. CARSON: Really? That's an
i nteresting proposition.

MR. MARKS: | don't think Sony says
t hat .

M5. GROSS: Software |aw specifically
allows you to do that, and DVDs certainly fall under
sof t war e.

MR CARSON: DVDs fall within Section
117, is that what you're saying?

M5. GROSS: DVDs are software.

MR. CARSON: Ckay. Are you saying that
they' re covered by Section 1177

M5. GROSS: |I'mnot really sure what 117

MR. CARSON: Ckay. You mght want to
take a look at it, and | et us know in your post-
heari ng comments.

M5. GROSS: But | think that the 9th

Circuit decision in the D anond Rl AA case, that
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peopl e have a fair use right to copy an entire song
onto their conputer hard drives for personal use --
| think you'll find a lot of that in the case | aw

MR. CARSON: You might want to cite a
few cases to us, then, too.

M5. GROSS: | will do that.

MR CARSON: I'mmnot terribly famliar
with a whole | ot of case |law that says you can do
that. Let's go on. Wat are the fair uses are that
you're saying can't be done right now?

M5. GROSS: Well, in one of the
affidavits submtted in the DCSS case was Professor
Charlie Nessen (phonetic) from Harvard Law School
who tal ked about how he typically would like to use

a portion of a DVD fromthe novie, "The Cient," |

think it was, as part of educating the |aw students
on how to handl e certain situations.

And he's now prohibited fromtaking that
sni ppet of the DVD and showing it to his students.
That's an educational use that is prohibited.

MR. CARSON: Ckay. He could do that
with a VHS version, correct?

M5. GROSS: Well, he might be able to.

But there's no guarantee that he coul d.
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MR. CARSON: Wiy is there no guarantee
that he could? Wat on earth could stop hinf

M5. GROSS: Because there's no guarantee
that the filmwll be released in VHS. There's no
guarantee that the DVD is the sane equival ent

content.

MR. CARSON. Ckay. That particular film

is in VHS right now

M5. GROSS: (kay, that filmmay be.

MR. CARSON: Ckay. W're talking about
now and the next three years. Are you seriously
telling nme that there are filns that are going to be
released in DVD in the next three years that wl|
not be avail able in VHS?

M5. GROSS: | think that's right.

MR. CARSON: Why do you think that's
right?

M5. GROSS: Because they're conpletely
separate products, a DVD and a VHS.

MR. CARSON: Well, if they're the sane
film-- although the DVD may have added val ue.

M5. GROSS: | think they're very
different. Wen you incorporate all the additional

information and the incredibly rich nmultinedia
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experience that a DVD provides, it's not at all the
sane.

MR. CARSON. Ckay. Professor Nessen
wants to show a filmclip fromthe notion picture
He's going to be able to do that with a VHS version.
There's no question, is there?

MR MARKS: He'll be able to do that
with the DVD version. | nean, if he has a DVD
pl ayer in his classroom Section 110 covers that use
of display in the classroom There's no prohibition
on that.

MR. CARSON: |'mjust baffled. | don't
know how he can't do what you're saying he can't do,
with what's available to himnow. And I think M.
Marks is correct. He can take a DVD player into the
cl assroom and a tv, and he can show that clip.

M5. GROSS: As long as that novie is
available in that format, that's true.

MR CARSON. Well, if it's not available
in that format, he's in trouble anyway. Because
we're tal king about a DVD right now, and a DvVD
player. I'msorry, I'mjust trying to understand
the fair uses that people can't engage in using the
currently authorized equi pnmrent. And so far |

haven't heard any.
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M5. GROSS: Sinply playing their DVD on
their conputer --

MR. CARSON: Ckay, we've tal ked about
that. Let's talk about fair use, though. Wat are
the fair uses that are prevented under the current
regi me?

M5. GROSS: If | wanted to nake a snal
copy, or a snall excerpt of a certain part for a
certain reason that's only available in DVD, |I'm
pr ohi bi t ed.

MR. CARSON: Is that correct, M. Marks?

MR. MARKS: Are you talking about
| egal | y prohibited?

M5. GROSS: |'mtal king about --

MR. MARKS: O having technically --
making it technically difficult to do so?

M5. GROSS: |'mtalking about
techni cal Iy prohibited.

MR. MARKS: Again, mnmy answer woul d be
that, yes, when it cones out the anal og output it
will be protected by Macrovision. And yes, the
content will not go out a digital output at the
beginning. So it nakes it nore technically
difficult to make a copy of a small clip froma DVD.

Is it inpossible? No. And that's the
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cancordi ng exanple that | used. Wen the DVDis

pl ayi ng, you can copy a snhippet of it on a
cancorder. It may not be convenient, it may not be
t he best copy quality that you would |ike, but |
don't believe the fair use doctrine says that a user
gets to reproduce copies of the best format and in
the best quality.

Nobody has ever argued, for exanple,
that filmstudios have to make their 35-mllineter
theatrical prints available to users who want to
take out clips or snippets for the purpose of fair
use.

MR. CARSON: So you're basically saying
anal og i s good enough for fair use?

MR, MARKS: Yes, | am

MR. HANGARTNER: But doesn't the |aw
al ready actually cover that, in that you've kind of
separated the idea of access versus fair use. That
if this person wants to copy it, that they have to
ci rcunvent Macrovision in order to nmake the snippet.
| thought that that was covered under fair use in
sonme of the comments -- actually, Marybeth Peters
early on before Congress that access versus

infringenent, or am| just totally out of ny m nd?
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MR. CARSON: We're not psychiatrists, we
coul dn't answer that.

MS. PETERS: Thank you.

MR. HANGARTNER: I n actually being able
to copy the works, | thought we were tal king nore
here about access than really tal king about copying
the works. It this professor wants to copy the work
wi th a Macrovision output that cones out, and they
ci rcunvent the technol ogi cal nmeasure for that
purpose, that's very separate fromwhat we're
tal ki ng about here in Section 1201(a) for access in
particul ar.

MR. CARSON: Well, the point's a fair
one. That if the access control is preventing you
from having the means to nmake a copy which m ght be
fair use, then maybe you have a problem | think
that's Ms. Gross's point.

MR. HANGARTNER: That al ready exists, |
guess, with Macrovision and with the copying that's
there. Not to argue the other side of things. [|I'm
just trying to understand it as well.

M5. GROSS: Since all copying is
prohi bited by the DvDs, fair use by definition is
pr ohi bi t ed.

MR. CARSON: All right.
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MR MARKS: See, | think that's a
m stake in conception of fair use. To equate fair
use with copying is alnost |ike equating fair use
Wi th consunption. | mean, fair use can involve not
literally copying a work, but copying sone of the
expression of a work for parody. Copying sone of
the expression of a work for criticismand comment.
It's not just about physically copying the fornmat
that the work happens to be in.

MR. CARSON: Well, I'mtrying to think.
Aside fromthe tine-shifting situation in Sony, have
t here been cases hol ding that the actual copying of
a notion picture is fair use?

M5. GROSS: The Dianmond mnul tinedia

decision, RIAA v. Dianond. That's not notion

pi ctures, but MP3.

MS. PETERS: And there's an Audi o Hone
Recor di ng Act.

MR MARKS: That's correct.

MS. PETERS: That has the serial copy
managenent piece in it, that says there's no
i nfri ngement when you nake the copy.

MR. CARSON: So | think we're going
into, at best, maybe a nmurky area as to whether fair

use i s even available in that context. |'d be
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interested in hearing or seeing sone authority from
you about actual replication of portions of notion
pi ctures as being fair use. Because |I'mnot sure
the case law is out there, but I may have overl ooked
it.

M5. GROSS: Well, | think that the Sony

v. Universal G ties case was about people's ability

to make a conplete copy of a conplete novie.

MR. CARSON: In the context of time-
shifting, you're absolutely right.

MR. MARKS: Tinme-shifting of free over-

the-air television. Sony v. Betanax does not stand

for the proposition that you can make a conpl ete
copy of a work from pay-per-view television, froma
vi deocassette, fromDVD. It sinply does not stand
for the proposition that copying audi ovi sual works
by individuals is fair use. Fair use al ways bal ances
the rights of the copyright owner and the use
interests that are being asserted by the putative
fair use user. |It's not an absol ute.

MR. CARSON: All right. M. Hangartner
and M. Herpolsheiner, feel free to junp in. Well,
first of all, you nmentioned a decision just handed
down here in the Northern District of California.

We're not aware of that decision, but we'd certainly
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like to know nore about it. If you have a copy of
it, we'dlike to see it.

MR. HANGARTNER. Onh, there actually is
not a witten decision yet. It was an oral ruling
fromthe bench | ast Tuesday in the case, Sony

Conmputer Entertai nnent Anerica v. Connecti x

Cor por ati on.

MR CARSON: Oh, this is on remand?

MR. HANGARTNER: No. Actually, this was
on sunmmary judgnment. Connectix noved for a summary
j udgnment on the DMCA cl ai m brought by Sony, which
clainmed that it was a circunvention device.

MR. CARSON: |'msorry, go ahead.

MR. HANGARTNER: And the court granted
sumary judgnent for Connectix. The transcript
shoul d be avail abl e next week, and we coul d provide
a copy if you'd like that.

MR. CARSON: Yes, that would be great.
And | gather you expect a witten decision to be
forthcom ng?

MR. HANGARTNER: It's not clear. The
court was not clear if it would be doing a witten
decision in the near future, or if it would be
hol ding off on a witten decision until sonetine in

the future. But | think the transcript may -- well,
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it will contain the court's comrents regarding a
witten decision.

MR. CARSON: Ckay. One thing I wasn't
able to get out of your testinmony is what classes,
if any, you are advocating that we recommend the
Li brari an exenpt from Section 1201(a). Do you have
a suggestion for us?

MR. HANGARTNER: Wl |, the thing of that
| threw out, right off the top of ny head, was -- |
mean, |'mnot sure of his nane, but the fell ow over
here in the green tie who was talking earlier. He
mentioned that one way to ook at this is to start
fromthe very specific and nove to the nore general.

And so | was sort of throwing out to
start fromthe very specific. |In our instance, the
particul ar class of works that Bleemis nost
concerned about at this point is PlayStation video
ganes, which are produced on CD ROM

Now, | know David's been thinking a bit
about other classes of works, and maybe I'Il turn it
over to him This is one of these things that |I'm
sure we'll have an awful |lot to say about in our
post - hearing corments. But how you nove fromthat
very specific exanple, which as | described earlier,

you' ve got a class of works which are distributed
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wi thout license, that are actually sold so that the
person acquires a copy of it. And they're sent out
on a CD format that is accessible. So it's a very
specific type of disk that fornms that very
particul ar class of works.

Now, whether there is that class of
wor ks shall be defined nore generically than
Pl ayStation video disks is an issue that, | think,
requires sone thought. How you can create a cl ass
of works that strikes the right bal ance here.
don't know, David, do you have thoughts on that?

MR. HERPOLSHEI MER: M concern i s nore
with the way that we' ve seen 1201 used specifically
agai nst us, and agai nst the Japanese variant of that
| aw used agai nst some of our retailers in Japan. |Is
that it seenms to be being used to expand the scope
of copyright beyond where it already affords
protection for copying for infringement for a | ot of
areas.

That they're taking this sort of
t echnol ogi cal nmeasure and applying al nost a self-
hel p program that sone content providers can use to
really lock down their content. And limt the
ability of end-users to actually not just have fair

uses, but have uses at all to the content that they
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have gone out and |lawfully purchased copi es of
copyri ghted works.

And that the inmposition of -- like I
sai d, expanding 117 to go beyond -- or not 117. It
shoul d be 1201 to go beyond what |'ve seen in sone
of the early history, and sone of the statenents,
again fromMs. Peters, really tal king about it being
sonething to expand the growth of digital networks.
And to all ow copyrighted works to be di ssem nated
nore freely over digital networks by protecting the
rights of copyright holders. And we're all in favor
of that, because we produce content just |ike
everybody el se here. W want to have our works
pr ot ect ed.

But to then take that protection that's
really going nore towards specific kinds of uses.
When you're tal king about digital networks, it's
al nost like protecting -- in the exanple that he had
of wal king in and videotaping a novie in a novie
t heater.

VWhat we're really tal king about here is
specific accesses of watching a one-tine pay-per-

vi ew novi e, or you know, playing a copyrighted video

gane over a network where you need to protect that
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content to make sure it doesn't just get kind of
sucked of f and reproduced.

| think it's a different issue, when you
start taking that protection to access, where the
encryption is really essential to protecting the
wor k over that network. And then trying to apply it
to areas where there are already substantial and
very effective protections against infringenent.

You know, to start w apping access
around that starts, | think, hobbling the ability of
users to actually use their works. And gives an
unfair anmount of control, | think, to the copyright
hol der that's beyond the rights that they shoul d
have under the copyright law. The rights that this
Act is supposed to support.

MR. CARSON: M. Russell, if | don't
happen to have the Sony Pl ayStation equipnment, but
|"ve got a Sony PlayStation gane, why on earth
shouldn't | be allowed to use the Bl eem enul ators
where | can play that gane on my conputer, or on the
Sega equi pnent or sonething el se?

MR. RUSSELL: Well, quite frankly, and |
don't want to try our case here. It's not limted
to the DMCA claim W have concerns about other IP

rights that we have in these ganes and in the
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system and to the way we build these ganes, that we
have all eged that both Bl eem and Connecti x have
vi ol at ed.

So | think the case goes well beyond
what is on issue here, which is 1201(a)(1)(A), and
that is not -- we did not bring any action, of
course, against Bleemor Connectix in those. And
the ruling in the court is not under that section.

MR. CARSON: Al right. GCkay. But what
I"mtrying to get at -- let ne put it another way.
If | did use the Bleem enul ator, say, after Cctober
28th of this year, so that | could play one of the
Pl ayStati on ganmes on nmy PC, would it be your
position that | would be violating Section 12017

MR RUSSELL: | think that the issue is
an interoperability issue. And | think that is
dealt with in the DMCA under, | believe, it's --

MS. PETERS: F.

MR RUSSELL: F. And I think F amends
or is an exenption from Section 1201(a). So you
know, | think that what we're dealing with here, if
that's what we're concerned with, there is a
provision that deals with this. And then the
guestion is whether it's |awful reverse engi neering

to achieve interoperability.
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And |'mnot going to go through that.
That's not the area of discussion here, and | think
that's sonething that is very, very fact-specific.
And certainly should not be nade -- determ ned on
the -- they come up on an individual basis, and
shoul dn't be determ ned on a broad exenption by a
vi deo gane cl ass.

MR. CARSON: This is late in the day, so
maybe |I'm not making nyself clear. But what |'m
trying to understand is if I were to use a Bl eem
enmul ator, would I, in engaging in that conduct, be
ci rcunventing sone technol ogi cal neasures that Sony
has that were designed to restrict ny access to the
Pl ayStati on games? And if so, would I be violating
Section 1201(a)?

MR. RUSSELL: Again, | believe that it
will fall under the exenption that falls under
Section 1201(f). Because | believe what's happening
here is, no, you may not be violating the -- you may
not be circunventing it, you will be having reverse
engi neered it.

MR CARSON: No, | wouldn't be. I'm
using the --

MR RUSSELL: You're the end-user?

MR CARSON: |'mthe end-user.
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MR RUSSELL: No, | don't believe the
end-user is if the enulator is |egal.

MR. CARSON: And you don't think the
end-user is circumventing technol ogi cal protections,
ei ther?

MR. RUSSELL: The technol ogi cal
protection is in the disk and in the machine. So |
don't believe that the end-user is if the enulator
is |legal.

MR. CARSON. Ckay, okay. That's really
what | was getting at. Thanks.

MR. HERPOLSHEI MER: Ckay. Well, just on
that level, one thing that's interesting is that's
exactly what they alleged against us in court. Is
that if the end-user isn't doing it by using our
product, and our product certainly couldn't be doing
it -- and the thing that I"'mreally afraid of here
in the United States is what's happening to us right
now i n Japan

They have a very simlar inplenentation
as we do in 1201. Their law there, | think, is the
Unfair Conpetition Act. But it's very simlar in
that it protects against unauthorized circunvention
of technol ogi cal neasures that effectively control -

- bl ah, blah, blah.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

298

But they have sonme very specific
| anguage that say that the playing of pirated video
ganes -- this is one of the concerns that, in our
particul ar circunstance, cones up, is that because
this whiz code is proprietary to Sony, and in fact
patented, if we were to recognize it we would be in
violation of their patent.

That because of the whiz code -- that
because we don't recogni ze the whiz code we are
violating or we are circunventing their protections.
In Japan, they say the that the act of playing a
pirated game isn't actually an infringenent. It's
maki ng the copied gane is an infringenent there.

They specifically preclude video ganes,
they specifically speak towards issues |ike whether
or not the protection on the disk is actually
voluntary. 1In the case of video ganes it's one
where every manufacturer of PlayStation ganes is
required to appoint Sony as part of their |icense
for the devel opnent tools. They're required to nake
themtheir sole manufacturers of CDs, and that
protection is included in the CDs. So is it truly
vol untary?

In spite of all this, Sony is still

going out and going to our retailers there and
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basically threatening themw th |lawsuits unless they
cease to carry our product and pay back -- | don't
know, $200 per copy, | think, for every copy they've
sold. And wite a letter apologizing to Sony for
ever carrying it in the first place.

And these are the kinds of things that,
if there's any vagueness or if there isn't a clear
exenption for certain kinds of uses in the | aw that
we can point to, and that we can nake clear and
under standable -- this is in the face of M DI
(phonetic) in Japan. Actually telling the people,
"No, we don't see that there's anything wong with
it, but who knows what the judge will say?"

But I'mjust afraid that we're going to
have the sane kind of issues in this country. \Were
they can go and they can say, "Look, Bleemis a
product that violates the DMCA. You, by selling it
as a store, are in violation of the DMCA," with the
further enactnents going down to end-users. And
putting out ads and saying, "Anybody who uses Bl eem
isin violation of the DMCA, and we're going go
after them"

Contrary to what he said here today,
that's not what they have expressed in court and in

nunerous threatening letters to our retailers.
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MR. RUSSELL: Quite frankly, | don't
feel this is an appropriate forumto try our case.

MR CARSON: |I'mnot trying to try
anyone's case. |I'mjust trying to figure out
whet her there's an issue here within our domain,
which is why I'masking --

MR. RUSSELL: No, | wunderstand that.

MR. HANGARTNER: 1'd just point out,
too, that it's not really a matter of trying the
case. But the fact is that Sony and many of the
ot her fol ks who have spoken here today are putting
the burden on the proponents of a specific exenption
to establish that there is an inpact. And | think
that this discussion is relevant to that.

This is an actual inpact that, despite

the fact that 1201(a)(1)(A) is not yet in effect, we

can point to -- provide tangi ble evidence that this
is a-- there's areal risk of this. And that's the
only reason this is comng out. It's not an issue

of trying cases here, or anything else. But it's
rel evant experience that | think bears on this
di scussi on.

MR. GOLDBERG. May | point out that it
is not the copyright owners who have pl aced the

burden, it's Congress.
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still do have one nore conment period for people who

MS. PETERS: That

isright. And we

want the opportunity to add additional material.

MR. CARSON: I n response to positions

taken at these hearings.

M5. PETERS: It is now quarter of six.

So instead of going in order,

|"mjust going to

basically ask if there's anyone here who wants to

ask questions. 1'mgoing to | ook around. Ckay,
Rachel, we'll start with you.

M5. GOSLINS: | knowit's late and it's
hot. So I'll try and keep it really, really brief.
Ms. Gross, | was just wondering how you woul d

respond to M. Marks

t echnol ogi

argunent that, w thout these

cal protections in existence, wthout the

exi stence of them his conpany or other conpanies

woul dn't have put out these products at all.

So, you know, in a sense they're out

there and they're doing sone consunmers sone good.

Why shoul d the fact that they decided to put them

out in a protected format nean that you -- that

anybody has a right to circunvent that, in lieu of

- if we accept his argunent that in |ieu of these

protections,

(202) 234-4433

they woul dn't even be on the market.
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M5. GROSS: Well, | wouldn't say anybody
has a right. But | think that it's really kind of
false to say that people will not create, that
society will not create absent of technol ogical
protection neasures. People have al ways created,
and they will continue to create.

And | think we can | ook right now to the
musi ¢ busi ness, and what's going on in the Internet
with nusic and MP3s. And conpani es |ike MP3.com and
eMusic, and all sorts of new business nodels that
are comng up and proliferating, and all sorts of
new artists who are putting their mnusic out there.

Soci ety has never had nore choice in
accessing nusic legitimately. So | think it's
really sort of false to say that society wll
di scontinue creation of intellectual property absent
this |l evel of protection.

M5. GOSLINS: Okay. Dean, just two
really quick questions. Do you currently stagger
vi deo? Does your conpany, or do you know if other
conpani es currently stagger video rel eases between
the -- whatever the initials are of the U S. format
and the PAL format?

MR. MARKS: Yes, there is staggering.

Real ly, it depends upon the distribution channels of
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the nedia -- wi ndows of exploitation.In general,
novies are released first in the United States
before they are rel eased overseas. And in general -
- this is subject to sone exceptions -- video
rel ease occurs six nonths after theatre release in
the United States.

So, to the extent that the theatrical
rel ease in Europe is later than the theatrical
release in the U S., the video release in Europe is
| ater than in the U S. And in sone countries -- and
|"mnot sure it's still the case today, but it
certainly up to recently was the case in France,
there was a | aw that said you could not rel ease on
video prior to six nonths after theatrical rel ease.

So we're constrai ned by sone of those |aws as well.

If I may, | just wanted one quick
response to Ms. G oss' reply to your answer -- your
guestion, rather. |It's late in the day for all of

us.
| wasn't asserting that absent

t echnol ogi cal protection nmeasure people would stop

creating. | was saying that, absent the ability to

use technol ogi cal protection neasure, creators and

publ i shers and distributors may not nake their works

avail able on certain formats |i ke DVD. | was not
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saying that there would no | onger be creative
activity.

M5. GOSLINS: COkay. And one nore quick
guestion. And | know -- | certainly don't want to
get into a long discussion about it at this hour.

But |I'mcurious, the question | posed to Steve this
nor ni ng about what happens if we do decide that we
exenpt a class of works, what does that mean under C
& D. I'mjust curious to hear your answer to that,
since we're taking a poll.

MR. MARKS: | was hopeful that Steve's
scholarly and forthright answer would settle it for
everyone. But | basically agree with what Steve
said. And it's -- on the one hand |I'm sort of
synpat hetic to the argunent that the reference to
users in 1201(d) is users who are maki ng only non-

i nfringing uses.

But the problemthat | have with that is

fair use is -- as we all know and as the Suprene

Court has said

- a balancing test that operates on
a case by case basis that's very factually

intensive, and like in Acuff-Rose you have courts

that, at every l|level of the way, reversed one

anot her .
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So it's hard for nme to imagi ne creating
bright line rules concerning classes of works for
non-infringi ng uses, and determning ab initio what
those non-infringing uses are. 1Is it inpossible for
all non-infringing uses? No. | would say private
viewi ng of videos, for exanple, in one's own hone is
a non-infringing use. Cear. ear enough.

But there are all sorts of copying for
where it's really hard to cone up with those bright
line rules ab initio. And so that leads nme to think
that maybe Steve is correct, that when 1201(D) was
referring to users, it was referring to users in
general, and not just users who are naki ng non-

i nfringing uses.

The second point being, if one read the
provision to limt it to users who are maki ng non-

i nfringing uses, how do you really nonitor and sort
of enforce that? It would be rather difficult.

That being said, | was very sensitive to
M. Carson's argunent that we don't want to
necessarily turn 1201(b) into the bluntest
i nstrunent possible. So | think it's a very
conpl i cated question.

M5. GOSLINS: COkay. Mort, do you have a

response to that?
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MR. GOLDBERG +H-mnet—suret—agreethat
the users are to be defined in that way. But '
have—totake—another—toeok—at—it+. The users
potentially inmunized under 1201(a)(1)(D) woul d be
all users of the designated “class of works.”

M5. GOSLINS: Four questions, and then
that's it.

MR. KASUNIC. | have one question. This
isin regards to CSS. | know we've tal ked a | ot
about it. But CSS protects both access and the
Section 106 rights of the copyright owners, as you
sai d before.

MR. MARKS: Right.

MR. KASUNI C. 1201(a)(1l) protects only
techni cal protection neasures that protect access.

MR. MARKS: Right.

MR. KASUNI C. And Congress specifically
chose not to have a prohibition for the conduct
ci rcunvention of nmeasures that protect the Section
106 rights. So if we have a technol ogi cal
protection neasure that does not discrimnate
bet ween access and copy protection neasures, the
|atter of which was not specifically chosen by
Congress to be prohibited, who should bear that

burden of this indiscrimnate use of technol ogy?
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Si nce Congress did choose that the
latter will not be protected, shouldn't this burden
be placed on the copyright owner to show that
there's a need for this, or why the indiscrimnate
use i s necessary?

MR. MARKS: Let ne answer that in a
couple of pieces. One, that | don't think it's
indiscrimnate use. | was trying to describe
t hrough the history of the devel opnent of the CSS
copy protection structure why the content industry
was really -- | don't want to say forced, but really
|l ed to devel op a structure where encryption was the
hook.

It was because of the reactions we were
getting fromthe conputer industry, and the fact
that we knew these works were going to be played on
conputer platforns. And by the limts in the | aw
that say if you enploy a nmere copy contro
technol ogy, like an SCMs5 flag in audi o, absent a
particular |egislative provision |Iike the Audi o Hone
Recordi ng Act that mandates consuner el ectronic
pl ayers to | ook for and respond to SCMS, the DMCA
says there's no obligation to respond.

So the notion of trying to inplenent

copy protection technology in a way that devices
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will respond, required us to go to a system where
encryption was the initial hook. So it's not really
an indiscrimnate use, it's a way -- it was really,
frankly, our only way of trying to inplenent
effective copy protection technol ogy.

But |I'mnot quite done yet, though.
Thankfully, in the area of CSS -- and this goes to
the gentleman, David, David's remark. In this
particul ar instance, the content flows out the
anal og output with Macrovision. Macrovision is the
copy control technology that inhibits copying of the
anal og signal. A condition of the CSS |icense is
t hat devi ces, whether they be the conmputers or the
DVD pl ayers, apply Macrovision to the signal as it
goes out the anal og out put.

I f a user circunvents Macrovision on the
content of the DVD as it flows out the anal og
output, in order to make a copy, the | aw does not
prohi bit the individual conduct involved in this
type of circunmvention .

So, therefore, if the individual user --
and | think this is what you were getting at -- were
to circunvent Macrovision, it doesn't fall within

the 1201(a)(1) (A prohibition. It would be a
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ci rcunvention of a copy control technology that is
permtted under the | aw

MR. METALITZ: Rob, could | add just a
sentence or two to that answer?

MR, MARKS: But | want to clarify, if
there are any lingering questions on that. Because
| think it's a very inportant point.

MR. METALITZ: | was just going to say
your question used the word "burden,” and we nay be
confusing two burdens here. 1In any particular case
if soneone were alleging a violation of
1201(a) (1) (A) the Plaintiff would have to prove that
what was circunvented was an access control. And if
that's the issue, and it was put into issue, the
burden of proof on that would rest with the
Plaintiff to show that.

Here, of course, we're only talking
about the burden in this proceeding. Things are a
little bit different. Congress has already decided
t hat these circunventions should be outl awed, and
t he question of exception is that the burden is on
t he proponent of the exceptions. But | just wanted
to clarify that.

MR KASUNIC. But the burden is on the

proponent of the exenptions for the access controls.
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Here we have sone testinony that there are adverse
effects fromCSS -- whether they're cured or not is
anot her question. So there was sone show ng t hat
there were adverse effects to certain users of this,
in ternms of the access.

The hypot hetical we had in Congress of
going into the bookstore to buy the book doesn't
seem appropriate here, in ternms of access. Here we
had | egitimate users going into that bookstore and
buyi ng the book, the DVD, only to find that then it
too was |ocked. In addition, different uses of that
DVD were restricted after that | awful access was --

MR. METALI TZ: The way you pose that
guestion -- and it really has cone up in a | ot of
the comments here. You know, it al nbst sounds |ike
you're raising a consumer protection issue. That
sonehow the consuner is surprised to find that when
she buys a DVD in Europe that she can't play it on a
U.S. machine, or that if you -- to use the late
| amented DI VX technology -- it's probably unl anent ed
by many in this room But that was a technol ogy
that was a tine-limted DVD, in effect. And you
could only play it three tines or over a certain

period of tine.
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| think we have to distinguish between
whet her someone maybe wasn't aware when they bought
it, and therefore didn't know what the limtations
were, versus the question of whether it's legitinmate
to have the limtations at all. O whether there's
sonme problem fromthe perspective of this
proceedi ng, with using access control nechanisns to
enforce those limtations.

Now, when peopl e subscribe to HBO they
generally do know. They're put on notice that it's
atinme-limted subscription. They can't go back
| ater and put in a black box to see again what their
subscription has expired to.

But, the consuner protection side of
that is a separate question fromwhether, A the
copyright owner can use those access control
mechani snms, and B, whether it's illegal to
ci rcunvent those. And, as Dean has pointed out, for
sonme 20 years it's been illegal to circunvent those
protections. So this, again, is not really a new
concept.

MR. MARKS: Steve, | just want to
suppl emrent the HBO exanpl e, because there had been a
comment that the HBO exanple was irrel evant because

if you were descranbling because you hadn't paid for
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your HBO subscription, that was a different case
from havi ng bought a DVD, paid for it and not be
able to play it.

That was not the exanple that | used in
ny testinmony. The exanple | used was you had
purchased a subscription to HBO, and during the tine
that you are a legitinmate purchaser of HBO s
service, you own a television set -- granted there
aren't many around today, probably, except maybe in
antique stores -- a tv set that was not cabl e-ready,
that could not acconmpdate a set-top box.

The HBO signal would be coming to your
hone in encrypted form |If you had a television set
that coul d not acconmobdate the set-top box with a
descranbl er for the HBO system under the
Communi cations Act you do not have a right to buy a
bl ack box and decrypt the HBO signal in order to get
the content. Even if you're a subscriber and have
paid for HBO And that's the point | wanted to try
and nake.

MR. GOLDBERG. May | comment on the
inplication of the question there? | think the
guestion inplicates the matter of burden very
clearly. And we are to focus on distinct,

verifiable and neasurable inpacts. |Isolated or de

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

313

mnims effects, speculation, conjecture, et cetera,
do not anount to neeting of burden. And | think
that those effects that are isolated, de mnims,
specul ation, et cetera, should be regarded as such.
And not as neeting a burden.

MR KASUNIC. | just want to offer Ms.
Gross or anyone el se an opportunity.

M5. PETERS: | just want to ask one
guestion on behalf of libraries. Libraries purchase
DVDs. And DVDs, do they deteriorate or do they stay
good forever? You're a library that's an archive.

MR. MARKS: Right. M understanding --
and again, this is going to be an additional
guestion for nme to research for you -- is that the
life of a DVD disk is greater than the life of a VHS
tape, an anal og vi deocassette. That that w Il
deteriorate nore quickly than a DVD disk will. But
it is not ny understanding that a DVD disk will not
ever degrade over tine.

MS. PETERS: Are you aware of libraries
pur chasi ng and then seeking in the purchase, the
ability to sonmehow make a back-up copy that isn't in
exactly the sane format, but in a neutral fornmat

that they can basically have as nmachi nes becomnme not
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avai l able? O do you know what |ibraries are doing
with regard to that?

MR MARKS: | don't know. And | haven't
heard of any such request bei ng nmade.

M5. PETERS: Well, they clearly have a
right under Section 108, to the point where it's
deteriorating, to nmake back-up copies. And the
guestion is if you had an access control on it,
woul dn't that then inhibit the ability that they
have by law with regard to the copy?

MR MARKS: It may, it may. And | think
if that sort of problemdevelops, | think a much
nore sensible remedy to that problemis for the
library and the content owner to work out sone sort
of guideline, whereby the content owner needs to
make avail able a copy that's suitable for archiving
to the library. I think an approach that is
specifically tailored to this potential problem
woul d be far better than enacting or adopting an
exception to the prohibition on circunvention.

| understand that 1201(a)(1)(B) really
only gives you rul emaki ng authority in this context,
t o adopt exceptions or exenptions for circunvention.
But | know the Library of Congress has ot her

rul emaking abilities in terns of preservation or
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archiving or library exceptions. And | think that

woul d be proper place to address those concerns.

MS. PETERS: GOkay. Well, it's now after
six o'clock. | want to thank all the w tnesses for
-- I"'m 1l ooking around before | do this. |Is there

anyone el se who wants to ask a question on the
panel ? |s there anyone el se out there who wants to
say anyt hi ng?

Al right. It's after six, and that I
really do appreciate all the effort that went into
peopl e to appear here today. And also your
wi | lingness to answer our questions so thoroughly.
And | also want to thank people who attended.

There is one nore opportunity to have
input into the evidence that we're gathering. And
that, of course, is the coments that can conme in up
to June the 23rd on what was raised in here. Thank
you very rmuch

(Whereupon, at 6:05 p.m, the hearing

was adj our ned.)
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